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Outline 

1. The ostensible disagreement between the 
judges is not their real disagreement. 

2. The licensing provisions are problematic, and 
probably too significant to be incidental. 

3. Does the test for valid criminal law need 
fixing? (No.) 
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Prohibition Penalty Purpose The Margarine 
criteria: 

Prohibit inappropriate 
conduct  

(McLachlin  ¶24) 

Establish national 
standards for AHR  
(Lebel/Deschamps ¶226) 

Prevent moral, health, 
security harms  

(McLachlin ¶89-121) 

No serious risk to 
morality, health, safety 
(Lebel/Deschamps ¶251) 
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Fix the test? 

Prohibition Penalty Purpose The Margarine 
criteria: 

Lebel and Deschamps: 
Introduce a  

“reasoned apprehension 
of harm”  
threshold 
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Constitution Act 1867 
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Punishment for 
enforcement of 
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Marriage,  
negotiable instruments, 
bankruptcy, etc. 
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Criminal law 
 
 
 
 

Margarine 1950 

Boggs 1981 

Dominion Stores  
1980 

Labatt 1980 

Reciprocal  
Insurance  
1924 

Purpose was 
not to 
suppress 
harmful 
conduct 

Standardized 
contractual 
terms 

Licensing of 
non-harmful 
activity 

 

 

 

 

 Firearms 
2000  
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Conclusions 

• Criminal legislation is directed at the suppression 
of conduct regarded by Parliament as harmful or 
dangerous. 

• The harmful or dangerous sphere may be defined 
in delegated legislation. 

• Conduct outside this sphere may not be 
subjected to federal licensing. 

• Licensing may be permissible if incidental to an 
otherwise valid prohibitory scheme, but this 
depends on the licensed sphere being small 
relative to the prohibited sphere. 
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