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Note: The same day, for the same reasons, the Court of Appeal has rejected the appeal of a decision of the Superior Court which had rejected an application for declaratory judgment in the file found at SOQUIJ AZ-50122963 (Zeliotis).


DECISION

[1] The Court: On the appeal of a decision rendered on February 25 2000 by the Superior Court, district of Montreal (Justice Ginette Piché), which rejected with costs the appellant’s demand that s. 11 of the Hospital Insurance Act
 and s. 15 of the Health Insurance Act
 be declared, on the one hand, ultra vires, because they were outside provincial jurisdiction and, on the other hand, invalid because they violated certain provisions of the Canadian Charter of Rights and Freedoms
 and of the Charter of Rights and Freedoms of the Person.
 
[2] After having analyzed the file, heard the parties and deliberated;

[3] The appeal had been argued at the same time as that filed by George Zeliotis concerning the same decision;

[4] For the reasons of Justices Jacques Delisle, André Forget and André Brossard, attached;

[5] Rejects the appeal, with costs; however these should be computed as if this file was one with file no 500-09-009432-006.

Reasons of Delisle J.

[6] By an application based on article 452 of the Code of Civil Procedure,
 the appellant
 has requested that articles 11 HOIA and 15 HEIA be declared, on the one hand, ultra vires, because they were outside provincial jurisdiction and, on the other hand, invalid because they violated certain provision of the Canadian Charter and of the Quebec Charter. 

[7] These articles provide:

11. 1.No one shall make or renew, or make a payment under a contract under which

a)  a resident is to be provided with or to be reimbursed for the cost of any hospital service that is one of the insured services;

b)  payment is conditional upon the hospitalization of a resident; or

c)  payment is dependent upon the length of time the resident is a patient in a facility maintained by an institution contemplated in section 2.

 2. This section does not apply for such time after a person arrives in Québec as a resident as he is not an insured person.

 3. This section does not prohibit a contract or a payment under a contract under which a resident is to be reimbursed or indemnified for

a)  the cost of any hospital service other than the insured services; or

b)  (subparagraph repealed);
c)  loss of time because of disability, whether or not the date of the commencement of the benefit is determined by reference to the date of admission to the institution contemplated in section 2, if the rate of payment is not increased by the hospitalization of the resident.

4. No resident shall receive, under one or more contracts to which the next preceding subsection applies, a total sum, in respect of the cost of any hospital service that is not an insured service, that is in excess of the actual charges made for the service by the institution contemplated in section 2.
5. This section applies

a)  to the making or renewing, since 1 January 1961, of a contract that provides for a benefit described in subsection 1; and

b)  to a payment in respect of hospital services rendered on or since 1 January 1961, except a payment under a contract that is not a group contract for hospital services rendered before 1 April 1961, or before the anniversary in 1961 of the making or renewing thereof, if it occurs before that date.

6. In this section, “group contract” means a contract of insurance whereby two or more persons other than members of the same family are insured severally under a single contract of insurance.

15. No person shall make or renew a contract of insurance or make a payment under a contract of insurance under which an insured service is furnished or under which all or part of the cost of such a service is paid to a resident or temporary resident of Québec or to another person on his behalf.

If such a contract also covers other services and property it shall remain in force as regards such other services and property and the consideration provided with respect to such contract must be adjusted accordingly, unless the beneficiary of such services and of such property agrees to receive equivalent benefits in exchange.

If the consideration was paid in advance, the amount of the reimbursement or adjustment, as the case may be, must be remitted within three months unless the insured person agrees, during such period, to receive equivalent benefits.

If the total amount of the reimbursements or adjustments to be made as regards one person under a contract made for not more than one year is less than $5, the amount shall not be exigible but it shall be remitted to the Minister to be paid to the Fonds de la recherche en santé du Québec contemplated in section 96.

The first paragraph does not apply to a contract covering the excess cost of insured services rendered outside Québec or the excess cost of any medication of which the Board assumes payment nor does it apply to a contract covering the contribution payable by an insured person under the Act respecting prescription drug insurance.
The Decision in First Instance


[8] First, the first instance judge has concluded that ss. 11 HOIA and 15 HEIA were within provincial jurisdiction. 


[9] The judge has held that the purpose of the provisions was not to prohibit reprehensible conduct but to guarantee that the public health care regime functions adequately. She wrote that, pursuant to par. 15 of s. 92 of the Constitution Act 1867,
 the provinces had the ancillary power to adopt provisions containing a penal sanction in order to ensure compliance with a law that is otherwise valid based on the division of powers. Consequently, the fact that the violation of ss. 11 HOIA and 15 HEIA could trigger a penal sanction (fines) did not make them criminal law provisions, since they were part of a law which concerned a domain of provincial jurisdiction, namely health.


[10] The first instance judge then asked herself whether ss. 11 HOIA and 15 HEIA violated ss. 7, 12 or 15 of the Canadian Charter. 

[11] In her view, the prohibition against the purchase of insurance in order to pay for private sector health care costs would amount to an infringement of the rights guaranteed by s.  7 of the Canadian Charter only in a case where the public regime would not be capable of efficiently guaranteeing access to the same type of health care. The infringement had to be real, or potential and imminent. She has concluded that there was, in that case, a potential and imminent infringement due to the unpredictability of a person’s state of health, but that the infringement was in conformity with the principles of fundamental justice. 

[12] Secondly, the judge concluded that s. 11 HOIA did not violate s. 12 of the Canadian Charter. For there to be treatment pursuant to this section, there had to be substantial intervention from the state. In any event, the judge wrote, even if there had been treatment, it could not have been said to be cruel and unusual. 

[13] Finally, with respect to the alleged violation of article 15 paragraph 1 of the Canadian Charter, the judge has acknowledged, following the approach prescribed in Law v. Minister of Health and Immigration of Canada,
 that ss. 11 HOIA and 15 HEIA «established a distinction» between persons residing in Quebec and those who did not reside in the province, and that the place of residence could, in certain instances, constitute an analogous ground to those enumerated at section 15 paragraph 1 of the Canadian Charter; however, since the purpose of ss. 11 HOIA and 15 HEIA was to promote legitimate social interests, she held that there was no violation.

Appeal


[14] The appellant appeals the first instance decision.


[15] He argues:

1. that the judge has erred when she concluded that ss. 11 HOIA and 15 HEIA are within provincial jurisdiction;

2. that ss. 11 HOIA and 15 HEIA infringe the rights protected by section 7 of the Canadian Charter;
3. that s. 11 HOIA violates the right protected by section 12 of the Canadian Charter.

4. that ss. 11 HOIA and 15 HEIA infringe the rights guaranteed by section 15 of the Canadian Charter. 

5. that these same articles invade the rights and freedoms protected by articles 1, 4, 5 and 6 of the Quebec Charter; and

6. that none of the alleged infringements are justifiable pursuant to section 1 of the Canadian Charter or article 9.1 of the Quebec Charter. 

Analysis
Division of Powers

[16] It is now accepted that hospitalization and health insurance programs are part of provincial jurisdiction. In Eldridge v. British Columbia (Attorney General),
 Justice LaForest wrote:
It is generally agreed, however, that the hospital insurance and medicare programs in force in this country come within the exclusive jurisdiction of the provinces under ss. 92(7) (hospitals), 92(13) (property and civil rights) and 92(16) (matters of a merely local or private nature); see Hogg, supra, at p. 6-16, and the Canadian Bar Association Task Force on Health Care, What's Law Got to Do with It? Health Care Reform in Canada (1994), at p. 15.


[17] As to sections 11 HOIA and 15 HEIA, they have as their purpose the regulation of the public health care regime and are a logical part of their respective legislation. 


[18] Even though their violation can lead to a penal sanction,
 it cannot be deducted that both legislations are part of the criminal law. 


[19] The first instance judge wrote:

A law will be of a criminal nature only if it has as its main object the repression and punishment of conduct which, because of its nature, compromises the social order or has bad consequences on the public. 

[20] The case law confirms this statement.


[21] There is thus no reason to accept this first ground of appeal. 
Section 7 of the Canadian Charter 
Everyone has the right to life, liberty and security of the person and the right not to be deprived thereof except in accordance with the principles of fundamental justice.
[22] Following R. v. Beare,
 the analysis of section 7 of the Canadian Charter follows two steps. First, there must be an infringement of the right to life, liberty or security of a person and, second, the infringement must not be in accordance with the principles of fundamental justice. 

[23] The first instance judge has followed this approach. First, she has concluded that there was an infringement of the rights guaranteed by section 7 of the Canadian Charter, and then she concluded that this infringement was in accordance with the principles of fundamental justice. 

[24] Unlike the first instance judge, I am of the view that section 7 of the Canadian Charter does not apply, for three reasons. 
[25] First, the right to enter into a contract which is forbidden by sections 11 HOIA and 15 HEIA is an economic right which is not fundamental to the life of the person. One must not invert the relevant principles and render fundamental an ancillary economic right to which, moreover, less well-off individuals would not have access. The relevant fundamental right is that of offering to all a public health protection regime, which the prohibitions provided for by the above-cited sections aim at safeguarding. It has not been demonstrated in the present case that the infringement to the economic right was of such a nature as to jeopardize this fundamental right. 

[26] Indeed, in order to invoke a violation of section 7 of the Canadian Charter, it must be proved that there exists a real or potential and imminent infringement of the right guaranteed by that section.

[27] A real infringement has not been demonstrated here; the health of the appellant is not involved. 

[28] He however wishes to protect his future rights in case he would be in need of health care. 

[29] For an infringement to be imminent, it must present a certain degree of proximity and be predictable. It cannot be remote and uncertain.
  

[30] Finally, section 7 of the Canadian Charter cannot be used to judicially second-guess the appropriateness of a societal choice, as observed by Justice Lamer in Reference Re. ss. 193 and 195.1 (1) c) Criminal Code Manitoba:

In the area of public policy what is at issue are political interests, pressures and values that no doubt are of social significance, but which are not "essential elements of a system for the administration of justice", and hence are not principles of fundamental justice within the meaning of s. 7. The courts must not, because of the nature of the institution, be involved the realm of pure public policy; that is the exclusive role of the properly elected representatives, the legislators.  To expand the scope of s. 7 too widely would be to infringe upon that role.
[31] The second ground of appeal is rejected.

Article 12 of the Canadian Charter

 Everyone has the right not to be subjected to any cruel and unusual treatment or punishment.

[32] The person who relies on the protection offered by section 12 of the Canadian Charter must establish that the State inflicts on him, on the one hand, a treatment or a punishment which is, on the other hand, cruel and unusual.
 


[33] Treatment, pursuant to section 12 of the Canadian Charter may include what is imposed by the State outside the penal or quasi-penal context.


[34] This notion was analyzed as follows by Justice Sopinka in Rodriguez v. British Columbia (Attorney General):

[…] it is my view that a mere prohibition by the state on certain action, without more, cannot constitute "treatment" under s. 12. By this I should not be taken as deciding that only positive state actions can be considered to be treatment under s. 12; there may well be situations in which a prohibition on certain types of actions may be "treatment" […]. […]There must be some more active state process in operation, involving an exercise of state control over the individual, in order for the state action in question, whether it be positive action, inaction or prohibition, to constitute "treatment" under s. 12.

[35] The simple fact that all persons who reside in Quebec, including the appellant, are subject to sections 11 HOIA and 15 HEIA does not lead to the conclusion that the State has control over their lives. 


[36] Be that as it may, even if one concedes, for the benefit of discussion, that there is treatment, it cannot be said to be cruel and unusual. 

[37] In R. v. Edward Dewy Smith,
 Justice Lamer defined the words «cruel and unusual» found at section 12 of the Canadian Charter:

The criterion which must be applied in order to determine whether a punishment is cruel and unusual within the meaning of s. 12 of the Charter is, to use the words of Laskin C.J. in Miller and Cockriell, supra, at p. 688, "whether the punishment prescribed is so excessive as to outrage standards of decency". In other words, though the state may impose punishment, the effect of that punishment must not be grossly disproportionate to what would have been appropriate.

[38] Here, human dignity is in no way demeaned. Quite the opposite, as described by the first instance judge:
 

[…] it is precisely a measure which has been taken in order to preserve the dignity of all Quebeckers by guaranteeing adequate health care services to them.

[39] This ground of appeal must be rejected. 

Section 15 paragraph 1 of the Canadian Charter
Every individual is equal before and under the law and has the right to the equal protection and equal benefit of the law without discrimination and, in particular, without discrimination based on race, national or ethnic origin, colour, religion, sex, age or mental or physical disability.

[40] For there to be discrimination, there must be, among other things, the destruction or the compromising of the right to full equality in the recognition of a right.
 


[41] This element implies two notions: the prejudice incurred and an infringement of human dignity. 


[42] The proof of an infringement to human dignity requires that it be demonstrated that the law is based on stereotypes or that its effect is to reinforce them with respect to certain individuals or groups of persons. 


[43] The requirement of a violation of human dignity enables the setting aside of futile or other complaints which do not involve the purpose of equality.


[44] Professor Daniel Proulx
 has proceeded to a detailed analysis of this notion. After having asked the question «How does one determine that human dignity has been violated in a given case?», he answers:

Is there not a danger that judges will fall into a purely personal and subjective evaluation? And is there not an obvious risk of returning, by this indirect means, to the purely formal conception of equality according to which a distinction goes against dignity only to the extent that it is unjustified or unreasonable as it seems to have been the case in Hess and Weatherall?

In Law, in order to avoid that difficulty, Justice Iacobbuci tries to elaborate sufficiently specific guidelines. First, he states that this analysis must go through an examination of the purpose and effect of the contested law or measure, hence through a study of the particular factual context within which a given difference in treatment occurs.  Secondly, he specifies the types of situations where one must conclude to a violation of human dignity. He distinguishes two such situations: either a measure has as its object or effect the perpetuation of stereotypes, to devalue or marginalise a person (or a group) because he or she possesses a personal trait encompassed by section 15; or the impugned measure treats a person (or a group) unjustly, that is without taking into account his or her real situation, his or her needs, capacities or merits. Thus, an administrative or legislative distinction which has no demeaning effect or that is not unjust (i.e. which does not take into account a person’s situation) will not violate section 15. A distinction based on an enumerated or analogous ground may of course be formally discriminatory, but not truly discriminatory if the plaintiff is not able to show that it has a negative effect on his or her dignity. The same reasoning will apply to a measure which provides for treatment that is different and adapted to the particular needs of a less well-situated person or group, or that establishes measures which provide for the improvement of such a group’s situation.


[45] Justice Iacobucci’s exact statement on the notion of human dignity in Law
 reads as follows:

Human dignity means that an individual or group feels self-respect and self-worth. It is concerned with physical and psychological integrity and empowerment. Human dignity is harmed by unfair treatment premised upon personal traits or circumstances which do not relate to individual needs, capacities, or merits. It is enhanced by laws which are sensitive to the needs, capacities, and merits of different individuals, taking into account the context underlying their differences. Human dignity is harmed when individuals and groups are marginalized, ignored, or devalued, and is enhanced when laws recognize the full place of all individuals and groups within Canadian society. Human dignity within the meaning of the equality guarantee does not relate to the status or position of an individual in society per se, but rather concerns the manner in which a person legitimately feels when confronted with a particular law. Does the law treat him or her unfairly, taking into account all of the circumstances regarding the individuals affected and excluded by the law?

[46] In the analysis of a legislative provision which is attacked on the basis of discrimination it is thus necessary to see whether it goes beyond what is necessary in order to reach the purpose which it serves. One must examine whether the provision has the result of demeaning certain persons or of perpetuating prejudices. Here, this is far from being the case. 

[47] Therefore, even assuming that the first two elements of discrimination are present, which I do not concede, the appellant does not meet the requirement of an infringement of human dignity. 


[48] As was the case for the first three, the fourth ground of appeal is rejected. 

Articles 1, 4, 5 and 6 of the Quebec Charter 
1. Every human being has a right to life, and to personal security, inviolability and freedom. He also possesses juridical personality. 

4. Every person has a right to the safeguard of his dignity, honour and reputation. 

5. Every person has a right to respect for his private life.

7. Every person has a right to the peaceful enjoyment and free disposition of his property, except to the extent provided by law.

[49] The appellant raises, with respect to these articles, the same arguments than those raised with respect to the Canadian Charter.

[50] For the reasons already mentioned, sections 11 HOIA and 15 HEIA infringe none of those rights.

Section 1 of the Canadian Charter and Article 9.1 of the Quebec Charter

[51] Given the conclusion that there is no infringement to any of the rights invoked by the appellant, it is not necessary to analyse this ground of appeal. 

Conclusion


[52] The appeal must be rejected, with costs, to be computed as if this file was one with file no 500-09-009432-006.

Reasons of Mr. Justice Forget


[53] I am in agreement with the conclusion suggested by Justice Delisle and with the whole of his reasons, except as they concern section 7 of the Canadian Charter.


[54] I do not believe that the right invoked by the appellant can be described as a right of a purely economic nature. In fact, the appellant asks for a right of access to health services. He claims that the public health care system is not able to provide the care that the private sector could provide him. Without private insurance, he would thus not have access to quality health services. 


[55] I am of the view that the economic question is incidental and that section 7 of the Canadian Charter can here be applied. On thus issue I share the conclusion of the first instance judge, who, following a long discussion, writes:

The Court finds that the economic barriers established by sections 15 HEIA and 11 HOIA are intimately related to the possibility of access to health care. Without these rights, given the costs, access to private care is illusory. In that sense, these provisions are a barrier to access to health services and are thus susceptible to affect life, liberty and security of the person.

[56] The right to security aims at protecting every person’s physical and psychological integrity.


[57] The appellant must show that the infringement is real or potential and imminent.


[58] I acknowledge, like Justice Delisle, that the infringement is not real since the health of the appellant is not in cause but, in my view, and with respect, it is certainly potential since most humans are one day or another confronted to health problems which require adequate care. 


[59] Secondly, the infringement must be imminent. In this regard, Justice Delisle writes that it must have a certain degree of proximity and be predictable. I am generally in agreement with these characteristics, but I cannot convince myself to apply them strictly in relation to health care. To force a person to wait until he or she is gravely ill (or he of she be implicated in a grievous accident) before launching proceedings in order to obtain adequate health services would have the effect, in a majority of cases, to render the claim illusory, given the unpredictability of illness and of its evolution. 


[60] As to the second stage of the analysis of section 7 of the Canadian Charter, I also share the view of the first instance judge, who has concluded that the infringement did not go against the principles of fundamental justice. 


[61] The analysis must establish a balance between the claimed individual rights and the rights of society. The first instance judge summarizes thus the State’s desire to privilege access to health care for all citizens:

Clearly, sections 15 HEIA and 11 HOIA create economic barriers against access to private care. However, they are not really measures aiming at limiting access to care, they are rather measures aiming at avoiding the establishment of a parallel private health care system. The ground of these provisions is the fear that the establishment of a private care system would have the effect of robbing a substantial part of health resources to the detriment of the public sector. The Quebec government has adopted sections 15 HEIA and 11 HOIA in order to guarantee that the quasi-totality of health resources existing in Quebec be at the disposition of all the population of Quebec. This is clear.
The impugned provisions aim at guaranteeing equal and adequate access to health services for all Quebeckers. The adoption of sections 15 HEIA and 11 HOIA was motivated by considerations of equality and human dignity and, therefore, it is clear that there is no conflict with the general values found in the Canadian charter of the Quebec charter of rights and freedoms. 

[62] The first instance judge has concluded that «the right to access a parallel private health care system […] would have repercussions on the rights of all the population».


[63] The State has chosen to privilege collective interests; the infringement is thus in accordance with the principles of fundamental justice. 


[64] Like Justice Delisle, I suggest that the appeal be rejected, with costs. 

Reasons of Mr. Justice Brossard


[65] I am in complete agreement with my colleague Justice Delisle’s opinion, save for one reservation which is related to the reasons expressed by Justice Forget. I use the term ‘reservation’ rather than ‘divergence’ because I do not believe that it is necessary, on the one hand, to qualify in a formal and definitive way the nature of the right conferred by sections 11 HOIA and 15 HEIA in order to solve the present case, whereas, on the other hand, I am not convinced that there exists a true divergence between the reasons expressed by my colleagues. 


[66] Like Justice Delisle, I am of the view that the right to enter into a contract forbidden by sections 11 HOIA and 15 HEIA is an economic right which, in itself and in isolation from its possible consequences, is not fundamental to the life of the person. Hence, to the extent that, in the present case, it has not been demonstrated that the infringement to this right jeopardized the appellant’s fundamental right to health and life, it does not seem necessary to me to dwell on it any longer. 

[67] On a theoretical plane, on the other hand, I share Justice Forget’s view. In other words, if we consider the possibility that, in other circumstances, it could be demonstrated that that there is a risk, be it only a potential one, for the health or life of one or many persons, resulting from the impossibility to obtain the required medical care within appropriate delays, as a consequence of the withdrawal of this person’s right to get insurance which would enable him or her to have access to such care outside of the public regime, we should then conclude that this withdrawal constitutes an infringement of the fundamental right protected by article 7 of the Canadian Charter. 

[68] Although I agree with Justice Forget on this aspect, I however abstain from expressing an opinion as to whether such an infringement would then be contrary to the principles of fundamental justice. Indeed, in light of the evidence, this seems neither necessary nor appropriate in the present case. 

[69] Like my colleagues, I am of the view, in the present case, to reject the appeal, with costs, but without expressing a definitive opinion on what precedes. 
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