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McGILL UNIVERSITY HEALTH CENTER (MUHC) – PAVILLON HÔPITAL ROYAL VICTORIA

and

CENTRE HOSPITALIER RÉGIONAL DE TROIS-RIVIÈRES

and

CENTRE HOSPITALIER RÉGIONAL DE RIMOUSKI

and

LE PROCUREUR GÉNÉRAL DU QUÉBEC


Respondents

RECTIFIED DECISION

[1] WHEREAS the undersigned rendered a judgment on March 9, 2004 in the file heading;

[2] WHEREAS, according to the letter on March 23, 2004, the appellant’s attorney is asking for the correction of a writing error in the definition of Group as seen in the first conclusion of this decision
[3] WHEREAS, by the letters dated March 26, 2004, the respondents’ attorneys consent that this correction be done;

[4] CONSIDERING that art. 475 of the Code of Civil Procedure (C.C.P.) allows this correction;
[5] CONSIDERING that there was no appeal inscribed for the aforesaid decision and that its execution had not yet started;

FOR THESE REASONS, THE COURT:

RECTIFIES the first conclusion of the March 9, 2004 decision by replacing the word “x-ray” in the fourth line of the definition of “Group”, with the word “radiotherapy”.








JOHN BISHOP, S.C.J.
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DECISION

I.
PROCEDURES

[1] By the petition re-amended February 11, 2003, the appellant asks the authorization of the tribunal, in accordance with art. 1002 of the Code of Civil Procedure (C.C.P), to exercise a class action suit. The conclusions of this appeal read in part:

“ASSIGNED to Mrs. Anahit Cilinger the title of representative for the ends of exercising a class action suit to account the members of the physical persons group describes from here on as:
-
all persons affected by breast cancer since October 13, 1997, waiting for 
radiotherapy treatment and who have been incapable in obtaining this 
treatment in an eight week period following their surgery, given the existing 
waiting lists in Québec for this type of treatment 


(here on designated the “Group”)

IDENTIFY as follows the principal questions of fact and law that will be treated collectively:
1.
 Do the respondents have the legal obligation to provide acceptable medical 
services to the members of the Group?

2. 
Is the respondents’ obligation joint and interdependent?

3.
In the affirmative, what is the respondents’ contributing part in this obligation, if 
one exists?
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4. 
The waiting period for obtaining radiotherapy services offered to the Group, 
are they reasonable according to human and social science?

5.
(…) Are the respondents released of their obligations in terms of the L.S.S.S.S. if 
radiotherapy is administered more than eight weeks after the surgery?

6.
Do the waiting lists instituted and tolerated by the respondents place barriers 
or limitations on the members of the Group, infringing on their rights and 
freedoms guaranteed by the Canadian Charter of Rights and Freedoms or on their 
rights and freedoms guaranteed by the Québec Charter of Rights and Freedoms? 

7.
On what basis will the physical, psychological, moral and non-pecuniary damages 
be established to which the members of the Group have right?

IDENTIFIED are the researched conclusions here as follows:


ACCEPTED, the case as a class action of your appellant and the members of 
the group against the respondents;


DECLARED that the respondents jointly and interdependently are responsible for 
the damages suffered by the members of the Group;

SENTENCED the respondents to pay to each member of the Group damages 
suffered by these actions;


SENTENCED the respondents to pay the interest on the above-mentioned sum 
plus an additional indemnity as listed in the Civil Code of Quebec accounted from 
the subpoena;


WITH COSTS including all expert fees incurred in the process of this present 
instance;

ORDERED that the present class action suit be heard in the district of Montreal;

DECLARED that the members of the Group are linked by all decisions to intervene the class action according to the law;

FIX the delay of exclusion to six months, the delay of expiry for which the members of the Group that will not take advantage of the delay of exclusion will be tied to all decisions to intervene;

ORDER the publication of a notice to the members of the Group in the French and English daily newspapers of the Province of Quebec and/or by all other means to be determined by the Court in place and time;”
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[2] The twelve hospitals being respondents (the Hospitals) produced an amended contestation dated May 30, 2003 as has the Attorney General dated May 29, 2003.

[3] Two out of court examinations of the appellant by the respondents, dated November 1 2001, have also been produced.

[4] March 23, 2001, the Aid Fund for class action suits, by a majority decision, refused the application for assistance of the appellant. At this moment, the proposed group according to the October 13, 2000 appeal was not limited to members of the group suffering from breast cancer.
[5] July 4, 2001, the Superior Court (Justice Croteau) rejected two requests from the respondents on disbarment allegations and inadmissibility.

[6] February 7, 2002, the T.A.Q. rejected the appellant’s appeal of the decision made by the Aid Fund March 23, 2001.

II. QUESTIONS OF LAW

[7] It is to be determined if the allegations of the appeal, in light of the proof made by the parties, sufficiently establishes that the four conditions required in art. 1003 C.C.P are fulfilled.

[8] In the case Bellevance c. Klein J.E. 97-102, the Court of Appeals decided that there was no reason to require, at the stage of the appeal in authorization, the same degree of proof at the time of the hearing in question.
[9] In the case Thompson c. Masson 1993 R.J.Q. 69, pgs. 72 and 73, the Court of Appeals determined the nature of the proof required at the stage of authorization of a class action suit:

“This part of the verification process of the existence of the conditions of an action (class action) does not ask the Superior Court to examine the merits even in the means invoked. It suffices if the appellant can display a serious appearance of law.

An opinion of Justice Rothman, in the case Comité d’environnement de La Baie Inc c. Société d’électrolyse et de chimie Alcan Ltée 1990 R.J.Q. 655, C.A., pg. 665, circumsribed this function well. It does not comprise of a decision touching the base of the matter. The Superior Court has to simply control the serious mean of fact and law:

‘It is important to bear in mind that the judge hearing a motion under Article 1003 
for authorization to institute a class action is not called upon to decide that the 
action is well-founded or that it will succeed. The only purpose of the hearing, at 
that stage, is to determine whether or not the conditions set out in sub-paragraphs
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(a), (b), (c) and (d) have been met. If the conditions are met, the authorization 
should be ranted and the class action should be allowed to proceed even if the 
claims may involve difficult problems of proof or serious legal questions as to 
liability.


While the judge, on a motion for authorization, must be careful to screen out cases 
which are obviously frivolous or which do not meet the requirements of Article 
1003, it is not his role to determine the merits of the claim. At that stage, he need 
only decide whether the facts alleged in the motion for authorization “seem to 
justify “ a class action as required by Article 1003 (b).’”






(underlined added)

III.
THE REQUIREMENTS OF ARTICLE 1003(a) C.C.P.

[10] 
This condition requires that the actions brought by members raise identical, similar or related questions of law or fact.


A. The allegations of the appeal and the questions of fact and law :

[11]
Essentially, the appeal alleges that about 10 000 people in Quebec suffer from breast cancer, who have been waiting for radiotherapy treatment since October 13, 1997, have been unable to obtain this therapy within the delay of eight weeks from their surgery. According to the article cited by the appellant, the period of eight weeks is a reasonable delay, and this delay cannot surpass twelve weeks without a considerable increase in risk of relapse.

[12]
The appeal alleges the Hospitals as being responsible for the damages suffered by the members of the group on account of the delays that surpass eight weeks between the surgery and the radiotherapy treatment.  As for the government of Quebec, (the “Government”) represented by the Attorney general, the appeal attributes, in part, these excessive delays to inadequate financing of the respondent Hospitals, which impedes the purchasing of sufficient radiotherapy machinery and the hiring of sufficient radiation oncologists.
[13]
The collective questions of fact and law raised by the appellant (see I. above) allude especially to:

(a) What obligation do the respondents have to provide radiotherapy 
treatment to members of the group in a medically acceptable delay, and what 
delay would be medically acceptable?


(b) If this obligation is joint and interdependent between the Hospitals an the 



Government, what will be their contributive parts?
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(c) If the delays incurred for the treatment by radiotherapy of the persons 

     suffering from breast cancer are not medically acceptable, does it infringe 

     upon the Canadian Charter or the Quebec Charter; and


(d) How should the damages suffered by the members of the group be determined 
 
      in cases where the delays are medically unacceptable?


B. The respondents’ arguments:

[14]
The respondents assert that the appellant did not fulfill the first condition required by art. 1003(a). They assert that the questions of fact and law really being disputed are too individualized to sufficiently present the common characteristics so that the essential portion of the dispute can be settled by a sole decision. The respondents invoke the following individual characteristics of persons suffering from breast cancer:

(i) The medically acceptable delay for the treatment by radiotherapy for such 
     
     a person cannot be determined in the abstract, but only after individual 
  
 
     evaluation, case by case, due to the following variables: age and health state of 
     the person; the histological type of the cancer cells and its origin site; the stage 
  
     of invasion or the dissemination of the cancer, and its effect on neighboring 
  
     organs (see Dr. Payne’s rapport – DE-3); and the nature of the surgical jest 
  
     practiced on the patient (see Dr. Grimard’s rapport – DE-7).

(ii) The delay for the treatment by radiotherapy would be a lot longer if the 
 
      person was receiving chemotherapy treatment after the surgery (see DE-7).

[15]
The respondents also assert that the existence of these individual characteristics, and the necessity of an individual evaluation, prevents the tribunal from collectively determining if all the members of the group have suffered damage. In addition, due to the particular characteristics of the appellant’s case, the conclusions resulting from her record will not be applicable to the records of the other members of the group (see DE-7).

C. Jurisprudential principles :

[16]
In the case Western Canadian Shopping Centres v. Dutton [2001] 2 S.C.C. 534, p. 554, the Supreme Court of Canada, an Alberta appeal, explains the nature of the questions of fact or law common amongst the members of the group:


“Secondly, it is necessary to have questions of fact or law common to all the 
members of the group. The community criteria were always a source of confusion 
for tribunals. It is necessary to approach the subject of the community in function 
to the object. The underlying question is to know if the fact of authorizing a class 
action permits to avoid the repetition of the appreciation of facts or the judicial 
analysis. A question will therefore not be “common” when the resolution is 
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necessary for the settlement of the demands of each member of the group. It is not 
essential that the members of the group be in an identical situation in relation to 
the adverse party. It is neither necessary that the common questions predominate 
over the uncommon questions nor that their resolution settle the demands of each 
member of the group. The demands of the members of the group must however 
share an important common element to justify the class action. To decide if the 
common questions give reason for a class action, the tribunal can evaluate the 
importance of the common questions in relation to the individual questions.”





(underlining added)
See also Rumley v. British Colombia [2001] 3 S.C.C. 184, pgs. 199 – 203.

[17]
In Hollick v. Toronto [2001] 3 S.C.C. 158, an Ontario appeal, the Supreme Court of Canada had to determine if the demands of the members of the group of a class action raised “common questions”. According to the summary on pg. 159, the court set forth the following principals:


“… the underlying question is to figure out if the fact of authorizing a class action 
permits to avoid the repetition of the appreciation of the facts or the judicial 
analysis. Consequently, a question is not common when its resolution is necessary 
for the settlement of the demands of each member of the group. Moreover, a 
question is not “common” in the wanted sense if it comprises of and important 
element of the demands of each member of the group. In fact, if each member of 
the group has demands to make against the respondent, an aspect of the question 
of responsibility is common in the meaning of sub-paragraph 5(1)c). The question 
is to know if there exists a rational link between the group as defined and the 
common questions stated. If it devolves upon the proposed representative to 
establish that the group is defined in a sufficiently strict manner, he is not held to 
show that all the members of the group share the same interet in the settlement of 
the common question stated.”





(underlining added)

       D. Analysis of the similar or common nature of the members disputed questions :

[18]
The principal questions raised by the appellant under I. as seen above have been 

modified by the tribunal to allow a more concise and precise analysis.


1. Does the obligation of the Hospitals to provide a treatment of x-ray to the 
members of the group in a delay that is medically acceptable exist?

500-06-000116-000






PAGE : 8

2. Does the obligation of the Government to provide adequate financing for this 
means to the Hospitals exist?

[19]
It comprises of two questions of law that are common and important for all the members of the group. The apparent extent of all the responsibility of the respondents to this regard is considered here after under IV.

[20]
The two common questions of law will raise the following questions of fact, between others, whose answers may not be identical or similar due to (i) the individual situation of each member, and, due to (ii), (iii) and (iv), the different situation of each Hospital:

(i)
What is the medically acceptable delay for the treatment of x-ray of each 
member?

(ii)
Are each of the Hospitals discharged of their legal obligations towards their 
patients, member of the group?
(iii) Were the funds provided to the each of the Hospitals by the Government 
sufficient for this treatment?

(iv)
How did each of the Hospitals use the funds received by the Government, and 

what relative priority was accorded to the treatments of x-ray for the members of 
the group?

3.    Are the obligations of the respondents under 1 and 2 joint and interdependent, 
       and, if yes, how to divide their responsibilities?
[21]
These questions of law are common and important. If these obligations of the Hospitals and of the Government existed, would the damages suffered by the members of the group be caused by the faulty and joint acts of the Hospitals and the Government, and, if yes, how should their responsibilities be divided?


4.   An infringement by the respondents to the Canadian and Quebec Charters?

[22]
At first glance, this question of law would be pertinent only if the faulty acts of the respondents are not established in response to the questions raised under 1 and 2 aforementioned.

[23]
If these faulty acts are not established, this question of law would be common to the members of the group.


5.   The determination of the damages suffered by the members:
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[24]
In establishing, amongst the members, a number of sufficient sub-categories, determined according to a general evaluation of moral damages suffered due to incurred delays, it would be probably possible to fix a common way the amounts attributed to each sub-category for the greater part of the moral damages.

[25]
Meanwhile, for the corporal damages, they should probably be determined case by case, rather than commonly.


E.  Conclusions:

[26]
In summary, the questions of law mentioned above under 1, 2 and 3 are common (meaning identical or similar) and important for all the members of the group.

[27] 
The four questions of fact described above in par. 20 could be common for the sub-categories to be established amongst the members of the group. There will probably be a sub-category for the patients of each Hospital, and other sub-categories established according to the delays suffered and/or according to a general evaluation of the medical situations of the members. The answers to these four questions could produce certain consequences that will not be the same for each member. These for questions of fact are important.
[28]
In the case Western Canadian Shopping Centres, supra, on pg. 560, the Supreme Court of Canada remarked:


“The argument of the defendants according to which exists a number of plaintiff 
groups is not convincing. Without a doubt, there are differences … There resides 
however that the investors raise essentially the same claims that require the 
resolution of the same facts… If important differences take place, the tribunal will 
settle the question at that moment.”

[29]
In the case Tremaine v. A.H. Robins 1990 R.D.J. 500, the Court of Appeals, by the residing judge Bisson, authorized a class action, despite the necessity to calculate the damages in an individual way for each member, in deciding, on pg. 507:


“Indeed, from this moment (the establishment of a false conception of a coil) 
the proof will vary from one person to another, but the legislator of 1978 did not 
want to limit the class action to stereotyped cases.

It is from this that he enacted art. 1022 C.C.P. … Furthermore, in the chapter of 
the decision (art. 1027 and consecutively.), we envisage the possibility of a 
collective recovery and individual claims.”
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[30]
The art. 1022 C.C.P. allows a tribunal, after the authorization of a class action, to modify or split the group. Hence, for example, the tribunal can create sub-categories of members to attribute different amounts of damages to each sub-category.

[31]
In the case Guilbert v. Vacances Sans Frontière 1991 R.D.J. 513, on pgs. 516 and 517, the Court of Appeals remarked:


“(The application of art. 1003(a) C.C.P.) simply requires the presence of a certain 
number of questions of law or fact sufficiently similar or related to justify the 
appeal, but it does not require that the ensemble of questions of law or of fact be 
identical. It suffices that the claims raise a certain number of important 
questions, which are, at the same time, sufficiently common or related.”


“The fact that all the members of the group are not in perfectly identical 
situations, does not itself of its existence or coherence.”

[32]
In the cause Curateur public v.  Syndicat Natl. Hôpital St-Ferdinand [1996] 3 R.C.S. 211, the Superior Court was not tempted to establish the individual prejudice suffered by each beneficiary admitted to the Hospital at the time of an illegal strike that lasted 33 days, particularly because not a single beneficiary was able to testify due to mental deficiency. The Superior Court had moreover elaborated upon a common element of damage suffered by all beneficiaries. The Supreme Court of Canada approved this method to proceed, on the pgs. 232 and 233, and dismissed the appeal.
[33]
The majority’s opinion of the Court of Appeals, confirmed by the Supreme Court and reported to 1994 R.J.Q. 2761, contains on the pg. 2789 the following passage:


“The judge in first instance did not have the mission to require proof of personal 
prejudice suffered by each beneficiary. It sufficed to collect proof that the future 
omission of the appellants had caused a prejudice which all suffered. The demand 
for a prejudice similar to that delivered by the first judge was not in my opinion 
essential.”

[34]
In the case Assoc. Coop. v. Ste-Marie 1993 R.D.J. 27, on the pg. 35, the Court of Appeals expressed the following opinion according to art. 1003(a) C.C.P. :

“It is now well established that it is not necessary that all, even the majority of the 
questions of fact or law, be identical, similar or related.”

[35]
In the case Comité La Baie v. Alcan 1990 R.J.Q. 655, the Court of Appeals remarked on the pgs. 658 and 660:


“Bt article 1003(a) does not require that all of the questions of law or of fact in the 
claims of the members be identical or similar or related. Nor does the article even 
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require that the majority of these questions be identical, similar or related. From 
the text of the article, it is sufficient if the claims of the members raise some 
questions of law or of fact that are sufficiently similar or sufficiently related to 
justify a class action, …


Doubtless, there are important differences in the damages suffered by the 
individual members, and there may well be defences that apply to some categories 
of members that do not apply to others,…


But even if collective recovery, as proposed by appellant, is not feasible or 
expedient, that, in itself, is no basis for refusing authorization for a class action if 
the damages of the members can be determined individually. The class action 
provisions of the Code provide for collective recovery where this is feasible (Art. 
1031), but they also provide for individual recovery where individual recovery is 
more expedient (Art. 1037).

In short, the class action provisions at the Code allow considerable flexibility in 
determining which questions will be decided collectively, which questions 
individually and how the action will proceed. There provisions are, in my view, 
sufficiently broad to contemplate the bringing of a class action for damages 
involving a number of important questions that are common to all of the members 
of the group even though the damages suffered by the members may vary.”

See also in the same effect Château v. Placements Germarich 190 R.D.J. 625, on the pgs. 627 and 628, C.A.

[36]
In the case Anderson v. Wilson (1999) 44 O.R. (3d) 673, the Court of Appeals of Ontario had to decide, in relation to a class action, if the patients uninfected by hepatitis in a clinic should have been excluded in the class action, and limiting this to infected patients. The defendant doctor claimed that the claim of each member of the group raised a different and individual professional responsibility, based on particular facts of each medical file, without any relation commonality.

[37]
The Court of Appeals rejected this argument saying:


“In my view, this argument is far too broad. Unlike typical medical negligence 
cases, this action concerns allegations of a general practice over a number of years 
falling below acceptable standards. These general allegations can be pulled out 
and tried separately to the benefit of all parties. …


In this case, the common issue as to the standard of conduct expected from the 
clinics from time to time, and whether they fell below the standard, can firstly be 
tried as a common issue. Resolving this issue would move the litigation forward.”
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[38]
May 26, 2000, the Supreme Court of Canada refused to hear an appeal of this decision.

[39]
In applying these principles, the Court believes that at this step in the proceedings it is too early to determine up to which point the answers to these four questions of fact can be common or individual. The judge that will take hold of the base of this dispute will have to decide of the practicality in retaining all these questions, in adding others, in subdividing the group, and/or to establish an appropriate procedure to evaluate the individual claims, as a whole or in part. 

[40]
Consequently, the principal questions of law no. 1, 2 and 3 are essentially identical for all the members. The four principal questions of fact (i) to (iv) in paragraph 20 above will probably similar for all the members, even if the answers to (i) are not and even if the answers to (ii) to (iv) could be different for each Hospital. The answers to the questions of fact no 5 will be different according to the sub-categories to be established amongst the members.

[41]
In these circumstances, the Court is of the opinion that the questions of law and of fact raised by the appeal of the members of the group are essentially identical, similar and/or related.
IV.
THE REQUIRMENT OF ART. 1003(b) C.C.P.

[43]
This article requires that “the alleged facts appear to justify the researched conclusions”.


A. The general precedent principles:

[43]
In the case Comité regional des usagers v. C.T.C.U.Q. [1981] 1 S.C.C. 424, the opinion of the Supreme Court of Canada, expressed by Justice Chouinard, reads:


On p. 429


“I conclude therefore that the expression “appears to justify” (art. 1003(b) C.C.P.) 
signifies that there must be, in the eyes of the judge, a serious appearance of law 
so he can authorize the appeal, without so much to pronounce on legal grounds 
conclusions in regard to the alleged facts.” 

See to the same effect: Thompson v. Masson, supra, on pgs. 72 and 73, C.A.; Comité La Baie, supra, on pg. 661, C.A.; and Gelmini v. P.G. Quebec 1982 C.A. 560. on the pg. 563.
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[44]
In the case Berdah v. Nolisar Intl. 1991 R.D.J. 417, on the pgs. 420 and 421, Justice Brossard, in rendering a unanimous judgment of the Court of Appeals, summarized the principles applicable to art. 1003(b) C.C.P.:


“The precedents today are well established that this disposition requires but a 
proof of a legal action that appears serious. It is not necessary that the tribunal be 
convinced of the grounds of the complaint, however, in the matter of the 
injunction, the allegation of a prima facie right suffices to fulfill this condition.” 
[45]
In the case Guimond v. P.G.Quebec [1996] 3 S.C.C. 347, the Supreme Court of Canada cited with approval the decision Berdah, supra, adding to the pg. 356: 


“By virtue of sub-paragraph 1003(b), everything as in the case of the interlocutory 
injunction, the judge is not called to decide on the base of the case, but has to 
exercise a discretionary power as disposed by the Superior Court on this matter 
and to decide if the petition has a ‘serious legal appearance’.” 

[46]
In the case Rouleau v. P.G. Canada J.E. 98-25, the majority of the Court of Appeals mentions, on pgs. 8 and 9, that:


“The above-mentioned disposition of art. 1003 C.C.P. (1003(b)) has therefore a 
dual goal. The first is to immediately dispose of frivolous claims. …The second is 
to reserve the same to those claims that, without being frivolous, are “manifestly” 
unfounded”
B. The responsibility of the Hospitals:

    1. The alleged facts:

[47]
The appeal alleges the following essential facts:

    a) Since October 13, 1997, around 10 000 people suffering from breast cancer were                                                   

        placed on Hospital waiting lists after their surgery before receiving radiotherapy  

        treatments (R-3, par. 21).

    b) The Hospitals are the only establishments in Quebec that can offer these treatments                                                                    

        (req. par. 33).

    c) Surgery, radiotherapy and chemotherapy are the main types of treatments for     

        breast cancer (req. par.61).

    d) Radiotherapy uses high energy x-rays to kill cancerous cells and tumors, to  

        reduce, or to prevent their propagation (req. par. 62 and 64). In Quebec, radiation 

        therapy treatments are spread over an average of a five week period, at the rate of 

       five treatments per week (req. par. 67). Radiotherapy treatments are usually 
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       combined with other treatments (req. par. 68).

   e) These local radiation treatments of the breast should begin at the earliest possible,  

       and at latest 12 weeks after a surgical procedure, expect if the patient received 
       chemotherapy (R-13, par.100). Meanwhile, the is no consensus for these delays 

       amongst medical practitioners due to a lack of further studies and research (req. par. 

       98, 105 to 113, 122). 

  f) According to a press conference given by the Ministry of Health in May 1999, a delay 

     of eight weeks for breast cancer treatments “is generally considered by specialists as a 

     threshold not to surpass” (R-4, par. 70 and 71). It seems that this delay of eight weeks 

     was calculated from the first meeting between the patient and the radiation oncologist 

     of a Hospital. In October 1999, there was a wait of two months at the General Hospital   

     of Montreal after surgery before receiving this first consultation (R-8, par. 79 to 82).

 g) All additional delays above and beyond the maximum wait of 12 weeks increases the   

     risks of a relapse of the patient and diminishes the chances of remission (req. par. 101, 

     104, 114). The importance of this increase in risk has not been quantified by medical  

     practitioners (req. par. 101).

 h) In January 2000, the waiting list of patients in Quebec for radiotherapy treatments 

     was 1196 patients, in which 390 were waiting for more than eight weeks (R-9). This 

     delay was calculated according to the above sub-paragraph (f), and could represent a  

     real delay of 16.6 weeks (8 + 8.3) from the surgery. The number of patients suffering 

     from breast cancer is not specified.

     In August 2000, this waiting list had increased to 1583 patients, in which 28 were 

     victims of breast cancer (R-5). 530 of these patients were waiting for more than 8  

     (16.6) weeks.
     For 2000, it was estimated that there would be 4500 new cases of breast cancer in 

     Quebec, and that there would be 1450 deaths from this cancer in Quebec (R-6, 0gs. 19 

     and 21). Over the course of their lives, two out of 19 women will be victims of breast 

     cancer (R-6, pg. 10).

     In 1992 and 1993, according to a study of 739 breast cancer victims that had recived 

     radiotherapy at three Montreal hospitals, “more than half of the patients with early 

     stage breast cancer waited more than the recommended acceptable intervals (of 7 

     weeks for non-chemotherapy patients) reported in the literature for their post- 

     operative irradiation” (R-22, pg. 2007 and req. par. 124).

  i) The necessity for a breast cancer victim to wait for more than 12 weeks (maximum), 

      knowing about the increased risks that could occur after this delay, could inevitably 

      create a psychological distress, without considering the less effective results of 

      radiotherapy due to this prolonged delay (R-19, g. 227, R-21, pg. 248 and 249, 

      req. par. 102, 117 and 121).


2. Extra-contractual invoked responsibility :

[48]
The claims of the members of the group are based upon the extra-contractual or civil responsibility of the Hospitals, in invoking their legal obligations towards the public and their patients.

[49]
The articles of the Law on health services and social services (L.R.Q. ch. S-4.2, the “Law S.S.”) reads in part:


“5. All persons have the right to receive health services and adequate social services on the 
concern of science, human and social services are concerned, with continuity and in a safe and 
personal manner.”

The words “and safe” were added to art. 5 on December 19, 2002 (ch. 71, art. 3).


“7. All persons whose life or integrity is in danger have the right to receive the care called for by 
his state. It is incumbent upon all establishments, when a demand is made, to see this care be 
furnished.

“13. The right to health services and social services and the right to choose the professional and 
the establishment as per articles 5 and 6, are exercised by considering the legislative dispositions 
and rules relative to the organization and the functioning of the establishment as well as human 
resources, materials and finances disposed.”






(underlining added)

[50]
The essential fault places upon the Hospitals is the delay incurred between the surgery and the radiotherapy (req. par. 142), and thus the infringement of art. 5.

[51]
Art. 1376 Q.C.C. set from public law, and dispenses the amendable that is pursuing an authority or public entity of the obligation to identify a rule of public common law pronouncing the applicability of civil law to his action.

3. The Hospitals’ arguments raised by the amended dispute:

[52]
The essential allegation of the re-amended appeal eluding the legal responsibility of the Hospitals is found in question 5, par. 143, namely: “The respondents (the Hospitals), are they discharged of their obligation by the terms in the Law S.S. if the radiotherapy is administered (to the breast cancer patients) more than 8 weeks after the surgery?”

[53]
The principal argument of the Hospitals is that the allegations of the appeal and the pieces that accompany it does not establish, even prima facie, that this delay of 8 weeks is accepted as the norm in which surpassing it would constitute as fault.

[54]
The Hospitals refer to the medical articles cited by the appellant and to the par. 98 and 101 and the appeal, amongst others, where the appellant admits that there does not exist clear and non equivocal scientific facts that establish (i) a specific delay for radiotherapy and (ii) the extent of the risks incurred by the patients due to a radiotherapy treatment after the expiration of the delay of 8 weeks.

[55]
The Hospitals apply their arguments with the reports of doctors Nicole Hébert-Croteau (DE-5), David Payne (DE-3) and Laval Grimard (DE-7). These reports confirm the absence of scientific proof in reference to the exactitude of the proposed delay of 8 weeks. The report of Dr. Payne explains that the medically acceptable delay should be determined case by case, and will depend on the type of tumor, its extent, its evolution and the degree of destruction caused to neighboring tissues.
[56]
Consequently, the Hospitals conclude that the appellant did not establish prima facie a faulty act imputable to the Hospitals when radiotherapy is administered after the expiration of the 8 week delay. This delay does not constitute the medically recognized norm. Moreover, the Hospitals argue against the causal link between the alleged damages and the surpassing of the delay of 8 weeks for the radiotherapy due to the absence of proof and lack of specific consequences of this surpassing.

[57]
Subsequently, the Hospitals are pleading that even if the acceptable delay of radiotherapy is 8 weeks, the Hospitals that do not respect this delay would not be committing faulty acts because this non-respect would be attributed to deficient financial resources resulting from the Government. This shortage of funds impedes them from a sufficient number of radiation oncologists and from buying the necessary dispensable equipment to administer the radiotherapy.

[58]
The Hospitals refer to art. 13 of the Law S.S. states that the right to health services stipulated by art. 5 exerts by taking account “the human, material and financial resources” disposed by the Hospitals. It also underlines that the admission in par. 28, 37 and 88 of the re-amended appeal as to the budgetary cuts practiced by the Government and the consequences on the numbers of professionals hired, and the equipment bought, by the Hospitals.

[59]
In conclusion, the Hospitals reiterate the absence of their responsibility when the prolonged delay for the radiotherapy is due to the impossibility in providing treatment within this delay in reference to the number of patients suffering from breast cancer due to their inadequate financing.


4. Analysis and conclusions as for the dispute of the 8 week delay:
[60]
As for the first argument of the Hospitals concerning the delay of 8 weeks, it is admitted by the appellant (par 8), and confirmed by numerous medical articles cited by its appeal (R-14, R-15, R-16, R-17, R-18, R-21, R-22, R-23, and R-25), that there does not exist clear and non-equivocal scientific facts establishing a specific delay in which the treatment of radiotherapy should be administered.

[61]
Meanwhile, certain medical articles cited by the appellant contain the following conclusions as for the risks that breast cancer patients will be exposed if they do not receive a radiotherapy treatment within an acceptable delay:


R-15 (1991), Recht et al. – on the pg. 1662:


“The actuarial 5-year local failure rate was 5% for 252 (breast cancer) patients 
irradiated within 16 weeks after surgery, compared with 35% for 34 patients 
irradiated more than 16 weeks after surgery. The 4-year crude incidences were 
4% and 12% for the two groups respectively (P=.06). These results suggest that 
delaying the initiation of radiotherapy may result in an increased likelihood of 
local (i.e. breast) failure. Formal randomized controlled trials will be needed to 
confirm these results…”


R-17 (1994), Nixon, Recht et al.- pg. 20 :


« Our study, with greater numbers of patients followed for a longer period of 
time, shows that delays of up to 8 weeks (between surgery and radiotherapy) do 
not appear to put patients at increased risk of recurrence.”


R-18 (1993), Slotman et al. – pg. 211 :


« Hartsell et al. reported a significant increase in breast failure rate in patients 
who received systematic therapy, when the interval between surgery and 
radiotherapy was longer than 100 days. The local (i.e. breast) recurrence rate was 
12% for patients with an interval longer than 100 days and 2% for those with a 
shorter interval. …


This study further shows that even relatively short delays in radiotherapy (for 
breast cancer patients) may result in increased breast failure rates. The present 
study, as well as the other studies on the effect of the time period between surgery 
and radiotherapy are non-randomized and the conclusions are drawn from 
relatively small numbers of patients. However, the results of the present study, as 
well as other studies, suggest that radiotherapy should be initiated early after 
surgery. …the issue of interval between surgery and radiotherapy is of great 
importance.” 


R-19 (1994), Mackillop et al. – pg. 227:


“Long delays in starting radiotherapy are clearly not good for our patients. There 
is inevitable psychological distress in waiting for cancer treatment, and 
symptomatic patients must wait longer for relief. Treatment delays that may 
exceed the doubling time of some common malignancies decrease the probability 
of local control and increase the probability of metastasis outside the treatment 
field, although the magnitude of these risks remains to be established and will 
vary depending on the specific clinical situation. The danger of treatment delay 
may seem self-evident to clinicians who specialize in the management of 
cancer…”


R-20 (1994), Mackillop et al. – pg. 538:

“Treatment delay (of cancer patients) also decreases the probability of eradication 
of the tumor by radiation, and increases the probability of metastasis outside the 
treatment field, although the magnitude of these risks varies depending upon the 
specific circumstances.”

R-21 (1995), Mackillop et al. – pg. 249:

“…We have previously shown that patients in Canada wait about a month longer 
for radical therapy than they did 10 years ago (13). The results of the current 
analysis suggest that this delay may translate itself into a 10% decrease in local 
control, which may in turn, be responsible for a large number of unnecessary 
cancer deaths. By any standards, this is entirely unacceptable and requires 
immediate corrective action. However, because any delay carries some risk, it is 
not immediately obvious how we should set abiut defining the upper limit of 
acceptable delay in starting radiotherapy.”


R-22 (1997), Benk et al. – pg. 111 and 112:


“Acceptable delays between surgery and the commencement of radiotherapy 
were defined, according to published studies, as 7 weeks for patients who did not 
receive chemotherapy…


Biological evidence supports the view that delaying irradiation has a detrimental 
effect on local control. A massive cell depletion occurring with surgical excision 
of the primary tumor is thought to be a powerful stimulus for the growth of 
residual tumor cells through the release of growth factors…


Similarly Slotman, who analyzed 508 early stage breast cancer patients with a 
median follow-up of 68 months, also showed that the recurrence rate was 1.7% 
for patients who started radiotherapy within 50 days compared with 5.6% in 
patients with longer intervals.”


R-25 (2003), Huang et al. – pg. 555 :


“There are good reasons to suspect that delay (between surgery and radiation 
treatment ‘RT’) may reduce the probability of local control by RT. Cancer is 
characterized by growth and invasion, and RT is a local treatment that can only 
cure a cancer if it is confined to a volume of tissue that can safely be irradiated. 
There are abundant clinical and experimental data to indicate that the chance of 
eradicating a tumor with radiation decreases with increasing tumor size. The 
expected effect of treatment delay on local control by RT has been calculated on 
the basis of existing knowledge about the doubling times of human tumors and 
the relationship between tumor volume and local control. Delay would be 
expected to have the most effect on the local control of fast-growing tumors, or 
tumors that have been stimulated to proliferate by previous cyto-reductive 
treatment. The consequences of an increase in local failure rate would depend on 
the site and stage of the cancer. In some situations, local failure might be 
corrected by subsequent surgery, whereas in others it might lead to death.


There are also reasons to suspect that delay in initiating RT may increase the risk 
of distant metastasis. …There is, for example, increasing evidence that preventing 
loco-regional failure with RT decreases the risk of distant metastasis in breast 
cancer.”


On pg. 558:


“Ten retrospective studies involving 7401 patients (with breast cancer) 
investigated the association between delay in initiating post-operative RT and 
local control in breast cancer … Eight of these studies compared local control 
between patients who were treated more than 8 weeks after surgery and those 
treated within 8 weeks of surgery … in each of these studies delay in starting 
post-operative RT was associated with an increase in LRR (local recurrence rate) 
at 5 years. The pooled random effects OR (odds ratio) from the combined analysis 
was 1.62 … corresponding to an increase in the 5-year LRR from 5.8% in those 
patients treated within 8 weeks to .1% in those patients treated between 9 and 16 
weeks after surgery. …”  


On pg. 561:


“We conclude that there is evidence that delay in initiating RT has an adverse 
effect on local control in breast and head and neck cancer, and no good evidence 
that delay is without risk in other situations.  The magnitude of the observed 
association between delay and local control is consistent with previous predictions 
based on radiobiologic evidence.  There is no theoretical or empirical basis to 
suggest that there is a threshold level of delay below which there is no risk; the 
longer R is delayed, the poorer the outcome is likely to be. We therefore 
recommend that delays in initiating RT should be as short as reasonable 
achievable.”
[62]
The reading of these excerpts clearly indicates that, despite the absence of scientific proof in establishing a specific delay, an induced delay between surgery and radiotherapy for the treatment of breast cancer increases the risks in a dramatic way of a recurrence of breast cancer (local) and of a metastasis (distant).

[63]
The exactitude of these risks is not an object of consensus amongst medical authorities. Meanwhile, the results of the studies summarized above demonstrate the possibility of increased risk:

% of risk of a local recurrence
Avant





After



Mutiple

1.7% before 7 weeks (5 years)
5.6% after 7 weeks (5 years)

3.3X

5.8% before 8 weeks (5 years)
9.1% after 8 weeks (5 years)

1.6X

2% before 14.3 weeks


12% after 14.3 weeks 


   6X

4% before 16 weeks (4 years)

12% after 5 weeks (4 years)

   3X

5% before 16 weeks (5 years)

35% after 16 weeks (5 years)

   7X

[64]
Consequently, the court is of the opinion that the appellant established a prima facie existence of a risk more important than a local recurrence of breast cancer is the delay between surgery and radiotherapy surpasses that of what is medically acceptable.
[65]
The medical authorities used a variety of delays for their studies, namely:

· 6 weeks after radio-oncology (R-16, pg. 199);

· 7 weeks according to Dr. Clarke (R-14, pg. 144) and Dr. Benk (R-22, pg. 111-112);

· 8 weeks according to Huang (R-25, pg. 556 and 558);

· between 4 and 8 weeks, but not more than 12 weeks according to the Canadian Medical Association Journal (R-13, pg. 14 and 15), except if the patient first undergoes chemotherapy.

[66]
Does the appellant have the obligation to establish a precise prima facie standard of care of 8 weeks before the authorization of a class action?

[67]
The Court is of the opinion that the prima facie established proof that a medically acceptable delay between surgery and radiotherapy is situated between 8 and 12 weeks and that at this step of the procedures, this prima facie proof is sufficient. The judge in possession of the case could always exercise his power in virtue of art. 1022 C.C.P. to modify the delay of 8 weeks for the members of the group or to establish different delays for certain member sub-categories, if the proof justifies it.
[68]
In his report (DE-3), Dr. Payne brought up the problem as for the necessity to evaluate the situation of each patient individually before determining the medically acceptable delay between their surgery and their radiotherapy. This problem is confirmed by certain medical articles (for example, R-21) that tempts to analyze the data according to the nature of the tumor (T-1 to T-4)
[69]
Meanwhile, Dr. Payne’s report was prepared when the present appeal envisioned all persons suffering from cancer as a member of the group, before its amendment limiting the members to persons suffering from breast cancer. This extended description enormously complicated the calculation for a medically acceptable delay.

[70]
A this step of the procedures, it is not practical to attempt to envision the modifications and subdivisions that the background judge would be obliged to do. He would be free to determine that the patients with more dangerous tumors would benefit from shorter delays than those patients with less dangerous tumors, and to create from these ends subdivisions of members of the group.

[71]
At last, the delay of 8 weeks proposed is reasonably prima facie, in excluding patients who received chemotherapy treatments before their radiotherapy (see DE-7).

5. Analysis and conclusions as for inadequate financing:

[72]
This secondary subsidiary argument of the Hospitals is serious.  If the Government does not provide them with adequate financing, how will the Hospitals be able to fulfill their obligations to the public for the radiotherapy treatments without sufficient funds to hire radio-oncologists and to buy the required equipment?

[73]
Art. 13 of the Law of S.S. anticipates this eventuality, in modifying the privilege given by art. 5.
[74]
To apply this second argument, the Hospitals would probably be obliged to prove not only an inadequate financing, but also a reasonable utilization of the funds received, in attributing appropriate amounts to their departments, including radio-oncology departments. Moreover, the proof could allude to how these last departments could use these funds received. The sorting out, or the priority, accorded by the departments of radio-oncology to the different types of cancer and of tumors could also be a pertinent question. This proof is not yet in the case.
[75]
So, at this step of the procedures, the Court does not have to pronounce as for this argument before a sufficient proof is not done. Its role was to eliminate frivolous claims or those that are manifestly unfounded, and to decide is the present appeal has as erious appearance of law.
[76]
In these circumstances, the Court is of the opinion that it would be premature to consider, even prima facie, this second argument of the Hospitals.


6. Summary and conclusion:

[77]
In summary, the tribunal does not accept the principle argument of the Hospitals concerning the absence of a prima facie proof that the delay of 8 weeks constitutes a norm of conduct that would be applicable. Contrary, the Court is of the opinion that the proof was established prima facie of the existence of a risk more important than the recurrence of breast cancer when the delay for radiotherapy surpasses that that is medically acceptable, namely 8 to 12 weeks after surgery, according to individual circumstances of each patient.

[78]
In principle, prima facie, when the Hospitals do not respect this delay and this norm of conduct, they violate the right accorded to their patients by art. 5 of the Law S.S.. This violation constitutes a faulty act on the part of the Hospitals that could, according to individual circumstances, cause damage to the patient.

[79]
In their book “Civil responsibility”, 6th ed., the judge Jean-Louis Baudouin and Patrice Deslauriers write, at no. 1511, on pg. 1040:


“… This responsibility (direct from a hospital) can be born when the hospital 
centre does not put at the disposal of the patient sufficient or adequate services … 
The appreciation of the fault of the hospital center has to be made in function of 
all the circumstances of the case, amongst others, of its vocation, of the urgency 
of the situation and in generally of the relative standard fixed by article 5 of the 
Law of health services and social services.” 
[80]
As for the subsidiary argument of the Hospitals concerning the absence of sufficient funds to execute their obligations in a diligent way, the proof for its support at this step of the procedures is insufficient prima facie.

C. The Government’s responsibility: 

[81]
The appellant holds the Government responsible for not having taken the required measures to provide the services of radiotherapy in an adequate delay (req. par.142). The appeal attributes the inadequate delays to budgetary controls, control of personnel and professionals, and other regulatory controls practiced by the Government with respect to the Hospitals (req. par. 28 to 32 and 95).


1. The alleged facts to the amended dispute of the Government:

[82]
The Government refers to its “health policy”, published in 1992 (DPG-1), which, on the pg. 76, indicates their intention to reduce the mortality caused by breast cancer by 15%, for the year 2002.
[83]
It refers also to a report dated May 15, 992 by a ministerial committee on cancer services (DPG-2, on the pgs. 20 to 24). This report mentions an anterior report of a working group concerning the needs, in 1985/86, of Hospitals as for radiotherapy. This report DPG-2 states that, in 1990, Quebec would have needed 22 more radio-oncologists, and 70 more technicians, to maintain adequate standards. This report recommends that the Government follow suit by prioritizing the recommendations of the 1985 report as for the necessity to heighten human resources and materials of the centers of radiotherapy to conform to the North American norms.

[84]
In October 1997, a consultative committee on cancer named by the Government published a “Quebec program to fight against cancer” (DPG-3). This publication stated (on the pg. 102) that the number of radio-oncologists in Quebec remains “on the side of international norms” and that “the situation has become more critical due to the application of more recent techniques in treatment planning”. We add the following observation on the pgs. 102 and 103:

“Amongst the factors that explain the existence of waiting lists for the services of 
radiotherapy, first of all comes the insufficiency of the effective. The 
modifications of the methods of practice, the increased use of radiotherapy and 
also, for sure, the increase in the number of cancers add also to the problem.

The costs associated to the equipment are equally problematic … Unfortunately, 
in certain cases these investments become more useless, personnel error qualifies 
to use the equipment.”

On pg. 128, this publication refers to the excessive wait in radiotherapy for breast cancer patients.
[85]
In January 1999, the Government created a 4th committee in light “of remedying operating difficulties and the engorgement that the radio-oncology centers ended up doing over the course of the past few years” (DPG-4, on pg. 1, and R-3). This committee publishes information bulletins concerning the waiting lists for radiotherapy, amongst others.

[86]
May 27, 1, the Quebec Minister of Health held a press conference to announce a series of measures to reduce waiting lists and the delay in radio-oncology (R-4). We anticipate a more efficient use of the radio-oncology centers in Quebec, employment offers to radio-oncologists and to technicians practicing outside Quebec, the purchasing of 4 high energy linear accelerators, the improvement of existing equipment, and the treatment each month in the united States of about 50 patients waiting more than 8 weeks (this delay was calculated from the first visit with a radio-oncologist).

[87]
According to bulletin no. 3 (DPG-4), in May 1994, the delay (excluding the period between surgery and the first consultation with a radio-oncologist) for radiotherapy for breast cancer was 20 weeks at the CHUQ and the CHUM. In September 1999, the delay was reduced to 11 and to 17 weeks respectively.

[88]
In May 1999, there were 1200 patients on the waiting list (R-4, p.5), of which 285 were waiting more than 8 weeks.

[89]
In August 1999, 516 patients, of whom 343 had breast cancer, were on waiting lists for more than 8 weeks.

[90]
According to bulletin no. 16 (DPG-4A), in August 2002, 314 patients, of whom 113 had breast cancer, were on waiting lists for more than 8 weeks. 1256 patients were waiting 1 to 12 weeks for radiotherapy, “all sites of cancer confounded”.


2. The arguments raised by the amended dispute of the Government 

[91] 
First of all, the Government raises, on par. 34(a) to (c) of its amended dispute, the argument that the Hospitals (see III-B above), namely the impossibility to collectively fix a delay for radiotherapy because of the individuality and specificity of the treatment of each case of cancer and the dependency of other variable factors. This argument is analyzed on par. 68, 69 and 70 above and is rejected at this step. The Government also asserts that the Law S.S. does not impose any legal obligation in the context of the present appeal, an affirmation that is discussable.

[92] 
Lastly, the Government alleges, in par. 34(d) to (g) of its amended dispute, the following administrative law argument:

“34. Moreover, the allegations of the amended appeal do not reveal a single cause 
of action against the Attorney general of Quebec that is based in law:


[…]

d)
The level of human resource, materials and finances that is disposed by 



establishments result from credits voted by the Parliament of Quebec, budgetary 


decisions taken by the government and, conformably by the decisions of the 


LSSSS, of the repartition of these resources amongst all the establishments in the 


network of health and social service;


e)
The decisions taken by the Minister in relation to health are decision of political 


nature, based on social, political and economical considerations, that cannot 


engage the responsibility of the government of Quebec;


f)
Elsewhere, the allocation of necessary credits for the functioning of the health 


system and of social services is voted upon by the Parliament of Quebec and the 


state cannot incur responsibility of it legislative function;

g) 
The appeal that appellant is searching to exert aims only to put back the decisions 

of the government from the political sphere, taken in good faith and for the 


general interest of the users of health and social services;”


3. Analysis and conclusions:

[93]
The re-amended appeal contains the following essential allegations as for the legal responsibility and the extra-contractual responsibility of the Government:

    (i)  their imposition of a policy of “zero budget deficit” on all the Hospitals (par. 27);

    (ii)  consequently, the limitations imposed to the powers of the Hospitals to fulfill their             

          obligations to provide services and adequate care to the public (par. 28, 37 and 38);
   (iii) more specifically, the shortage of radio-oncologists caused by the important             

          budgetary cutbacks of Hospitals, which have also prevented the acquiring of a 

          number of sufficient equipment required for radiotherapy (par. 88 and 91); and

   (iv) the “indirect” control thus exerted by the Government on the Hospitals by the 

         regulatory texts and administrative organizational plans and clinics (par. 29 and 30).

[94]
The appellant pursues the Government to avoid the possibility that the claim against the Hospitals be rejected because of an impossibility, with insufficient funds, to treat by radiotherapy, in an adequate delay, the patients suffering from breast cancer (par. 38).

[95]
It is appropriate to consider first of all the legal administrative argument raised by par. 34(d) to (g) of the amended dispute. In support of this argument, the Government cites the following cases.

[96]
In the case Just c. British Colombia [1989] 2 R.C.S. 1228, the plaintiff had received severe injuries as a block of rock bordering a road crushed his car. He pursued the defendant by alleging the defendant’s negligent maintenance of the road. The majority opinion of the Supreme Court of Canada confirmed the rejection of the action.

[97]
We find, in the majority opinion (Justice Sopinka dissident) the following reasoning:


On pg. 1236


“… From the point of view of this invitation to use so many installations that the 
road being driven upon, it would seem excluding certain specific exemptions 
resulting from a legislative disposition or a principle established in common law, 
the province has a duty of care towards the users of these roads. …



Upon the established of an duty of care, it is next necessary to examine 
two questions to decide if the respondent can be held responsible. First of all, the 
applicable legislation must be examined to see if it imposed upon the respondent 
an obligation to maintain his roads or if, subsequently, it creates an exoneration of 
the responsibility in case of lack of maintenance. Second of all, it must be asked if 
the province is exonerated of all responsibility for the motif that the system of 
inspections, namely their frequency and their quality, constitutes a “political” 
decision emanating from a governmental organization.”

On pg. 1239


“… For the reason of waxing complexity of life, governmental organizations 
intervene in almost all daily aspects. This increasing governmental presence has 
given birth to incidents which would have created a civil responsibility it they 
took place between particulars. Initial governmental immunity in relation to civil 
responsibility became intolerable. This is why laws were adopted to impose in a 
general way upon the Crown the responsibility of its actions as if it were a person. 
Meanwhile, the Crown is not a person and it has to be free to govern and to take 
real political decisions without incurring civil responsibility. We would not be 
able, on the other hand, to restore complete immunity of the Crown by qualifying 
a “policy” for each of its decisions. From where the dilemma takes place is the 
ceaseless judicial fight around the difference between “a political decision” and 
“an operational decision”.” 

On pgs, 1240, 1241 and 1242


“The necessity to establish a distinction between a political governmental decision 
and its operational placement is therefore evident. The real political decisions 
should be sheltered from legal action in civil responsibility, the sort that the 
government be free to take their decisions in function of social, political and 
economical factors. Meanwhile the application of these decisions can stronger 
take on responsibility. Based on which directing principles can tribunals exert to 
make the distinction between political and operational?

Expressing his name and the name of another member of the High Court of 
Australia, in the decision Sutherland Shire Council v. Heyman (1985), 60 A.L.R. 
1, Justice Mason announced some very useful principles in my opinion. They are:



‘…



It is not easy to make the distinction between political and operational 


factors, but we could trace the boundary if we admit that a public authority 

does not assume any duty of care in regard to the decisions 




comprising of factors and constraints of financial, economic, social or 


political order or which are dictated by these ends. Thus, the budgetary 


allocations and the constraints that result from the repartition of resources 


would not be give rise to a duty of care. But, it can be 




established when the tribunals are called to apply a norm of diligence to 


an act or to an omission that is simply the product of an administrative 


direction, from the opinion of an expert or a professional, or again 
the 


technical norms or from the general norm of what is reasonable. [I 



underline.]’


A public authority is subjected to a duty of care unless a reasonable motif 
exempts it. A reasonable motif of exemption is the case of a real policy 
decision taken by a governmental organization. Now what can constitute a 
policy decision can vary to infinite and can be taken to various degrees, though 
it is normally at a high level.”

On pgs. 1244 and 1245


“It can be beneficial here to summarize the applicable principles and reasoning, in 
my opinion, in the cases of these kinds. As a general rule, the traditional duty of 
care descended from the law of tort responsibility would apply to a governmental 
organization in the same way as a particular. To determine if such an obligation 
exists, it needs to be asked whether there is between the parties a sufficient 
proximity to justify the imposition. A governmental organization can be exempt 
of this obligation by an express legislative disposition. Elsewhere, the exemption 
can result from the nature of the decision taken. Hence, a governmental 
organization will be exempt from the imposition of a duty of care in situations 
that result from their decisions that are purely policy. 


To determine if a decision is a policy decision, it must not be forgotten that such 
decisions are generally taken by people occupy a high post at the heart of the 
organization but that they can also emanate from an inferior level. The 
qualification of the decision depends on its nature and not the identity of the 
actors. Generally, decisions concerning the allocation of budgetary resources to 
ministries or to governmental organizations will be placed in the category of 
policy decisions. Moreover, it must not be forgotten that a policy decision can 
be contested on the motif that it was not taken in the exercising of a real 
discretionary power. If, after long consideration, we conclude that the 
governmental organization has an duty of care and that it is not exempt by the law 
of the political nature of the decision, we must then proceed to the 
traditional 
analysis of the civil responsibility, and this is the question of the norm 
of 
diligence required by the governmental organization that then needs to be 
examined.”





(underlining added)

[98]
In the case Brown v. British Colombia [1994] 1 R.C.S. 420, the victim of another car accident on an icy road pursued the province of British Colombia. The Supreme Court of Canada confirmed the rejection of this action.

[99]
The majority opinion (Justice Sopinka dissidence) applied the principles announced in the decision Just, supra, in adding the following remarks:


On the pgs, 435 and 436

“Before tempting to apply these principles to the present case, there is the need to 
examine a preliminary question. From the start, the Court of Appeals assessed that it 
should determine if the policy was adopted in good faith and if it was reasonable or 
rational. In the majority of cases, this exam will not be necessary. It will always be asked 
that the plaintiff establish, following the preponderance of probabilities, that the general 
political decision was not taken in good faith or that it was at this point irrational or 
unreasonable that it did not constitute the governmental judicial exercise of discretionary 
power. This notion is not new. In effect, we recognize for a long time that governmental 
decisions can be attacked in relatively rare cases where it is established that the decision 
of the general policy was taken in bad faith or in the circumstances where it is so 
manifestly unreasonable that it exceeds the discretionary power of the government. In the 
case City of Kamloops v. Nielsen, [1984] 2 R.C.S. 2, Justice Wilson announces in this 
way, on pgs. 24 and 25, the applicable criteria in question:


‘In my sense, the non-motivated passivity or the poorly motivated cannot be a 


political decision taken under good faith by a discretionary power. When the 


public authorities have not even examined the question as to whether the 



necessary measures should have been taken or at least, if it was not done in good 


faith, it seems evident that, for this precise reason, they did not demonstrate the 


proof of reasonable diligence.


In this case, the question of good faith with which the decision was taken or its 
manifestly unreasonable character was not brought up. As a result, there was no need to 
examine these questions. …”

See also to the same effect Swinamer v. Nova Scotia [1994] 1 R.C.S. 445.

[100]
In the case Cooper v. Hobart [2001] 3 R.C.S. 537, the Supreme Court of Canada had newly considered the distinction between governmental decisions of general policy and decisions that are operational:


On pgs. 554 and 555


“It is at this second step of the analysis that the distinction between the policy of the 
government and the application of this policy be examined. It is established that the 
governmental actors are not responsible for negligence of the decisions of general policy, 
but only for operational decisions. This immunity comes from the fact that the policy 
rises from the prerogative of those elected. It is not agreed that the tribunals impose a 
responsibility for the consequences of a general policy decision given. On the other hand, 
a governmental actor can be held responsible in negligence for way the policy is applied. 
…Except the cases where we qualify in law the obligation of the policy of the 
government in question, the plaintiffs can obtain an indemnification and they do. It is 
agreed to consider the exoneration of responsibility as an immunity accorded by reason 
of exterior factors between the plaintiff and the defendant for the reason of general policy 
– more precisely because it in inappropriate for the tribunals to usurp the role of those 
elected of political nature.
[101]
Our Court of Appeals approved the principles stated in Just, supra, in the decision Ouimette v. Canada 2002 R.J.Q. 1228, on the pgs. 1235 and 1236, in relation to the quasi-tort by the Canadian Government.

[102]
This does not consist of a case where a discriminatory political decision impedes a category of persons suffering from physical deficiencies to have access to hospital services, as in the case Eldridge v. British Colombia [17] 3 R.C.S. 624 and Auton v. British Colombia 2002 B.C.C.A 538.

[103]
Two recent articles discuss in a critical manner the use of this distinction between policy decisions and operational decisions. See “Delays in Health Care Institutions” by Annette Lefebvre, on pgs. 61 to 82 of “The duty of security and the responsibility of health care institutions”, Service of permanent training of the Quebec Bar, published in 2002, and “The distinction policy-operational” by Jean-Denis Archambault (1999) 59 Rev. of Bar. on pgs. 579 to 626.
[104]
Annette Lefebvre’s, supra, article asks the following question, on the pg. 71: “Is there not an obligation on the part of the government to provide the means for the delivering of services that, at minimum, meet the standard of care?”

[105]
She also remarks, on the pg. 72: “There is certainly a strong argument that decisions regarding funding of health care services constitute ‘policy decisions’ and are therefore, exempt from extra-contractual liability”.

[106]
In applying these principles to the present appeal, art. 5 of the Law S.S. creates, in favor of all people, the right to receive adequate health services.
[107]
Meanwhile, according to art. 13 of this Law, this right exerts itself in taking into account the legislative and regulatory dispositions relative to the organization and the functioning of the hospitals, as for the human, material and financial resources of which they dispose.

[108]
In the decision Swinamer, supra, on the pg. 460, the majority opinion remarked “For the minister to be able to benefit from an exoneration of responsibility in the case of negligence…, the libel of the legislative disposition bringing about the exemption has to be clear and non equivocal.”

[109]
Prima facie, art. 13 of the Law S.S. does not constitute a legislative disposition that exonerates the Hospitals and the Government of the responsibility established by art. 5. Art. 13 has only as a goal to express the factors that have to be taken into account, in determining the limits of the right created by art. 5.

[110]
Essentially, according to the appellant, the faulty acts of the Hospitals as for the insufficient number of radio-oncologists and radiotherapy equipment are linked to the inadequate financing of the Hospitals by the Government. The proof refers to cuts, by these ends, of the budgets of Hospitals.
[111]
Now, the amount of funds to be received by the Hospitals each year is determined by the legislator, in collaboration with the executive. The sharing of this amount between the Hospitals, and the determination of the use of these funds, according to the priorities of each Hospital, are ordinarily executed by the executive, namely the Treasury Council, the Executive Council and the Ministry of Health, amongst others

[112]
According to the decision Just, supra, to be exonerated of a duty of care, the Government can establish that their decisions to provide inadequate financing to Hospitals, and/or to attribute in priority to hospital services other than radiotherapy, are decisions purely policy, rather than operational.

[113]
The decision Just give the following examples of distinctions to make between these two types of decisions:


(a) Policy decisions: In a general way, these decisions are made of factors and 
constraints of financial, economical, social or political order, or decisions dictated 
by these factors. For example, the decisions concerning the allocation of 
budgetary resources to ministries or governmental organizations.

(b) Operational decisions: These decisions refer to an act or an omission that 
result from an administrative direction, of the opinion of an expert or an 
professional, or again of technical norms.

[114]
According to these definitions, the annual allocation of funds to Hospitals by the legislator and by the executive, and their attribution by the executive to each Hospital, are clearly policy decisions.

[115]
The fixed amounts by this allocation and by this attribution are determined in conformity “of policies relative to health” elaborated and proposed to the Government by the Ministry of Health (the law on the Ministry of Health, L.R.Q. ch. M-19.2, art. 2).

[116]
This ministry also determines “in conformity with a health policy…the priorities, the objectives, and the orientations in the domain of health” and to see their application (la Loi S.S., art. 431). An example of this “health policy”, adopted in 1992, is produced as DPG-1.
[117]
Consequently, the decisions taken by the Government as for the funds allotted to the Hospitals and their departments of radio-oncology and as for the use of these funds for the objective, and according the priorities, established by the Government, are policy decisions. Prima facie, the Government is not therefore subject to a duty of care in the situations that result from these decisions, and has no legal obligation towards the members of the group in virtue of art. 5 of the Law S.S.

[118]
The policy decisions by the Government cannot be attacked when they are established in bad faith, or if they are so manifestly unreasonable that they exceed the discretionary power of the Government. The proof in the case does not establish prima facie neither one nor the other of these possibilities.

[119]
According to the appellant’s attorney, the Court should not consider this argument in law of the Attorney general at this step of procedures. It is not but at the base that the tribunal can be seized.

[120]
The duty of the tribunal, at the step of authorization of the class action, is to verify if the petition has an “serious appearance of law”. When we apply the argument of law arisen by the Attorney General, which is well founded, to the alleged facts and admit it in the current appeal, these facts do not appear to justify the researched conclusions against the Government (see the decision Guimond, supra, on the pgs. 356 to 361). Consequently, the tribunal has to reject the conclusions of the appeal against the Government, and cannot wait for the base of the claim.


D. Summary

[121]
In summary, the alleged facts seems to justify, in part, the researched conclusions against the Hospitals, but do not appear to justify those researched against the Government.

V.
THE REQUIREMENTS OF ART. 1003(c) C.C.P.

[122]
The respondents do not dispute the fact that the composition of the group of 10000 members renders it difficult or impractical the application of art. 59 or 67 C.C.P.

V.
THE REQUIREMENTS OF ART. 1003(d) C.C.P.

[123]
It requires that the member that the tribunal hears to attribute the statute of the representative is in measure to assure an adequate representation of the members.


A. Principles from precedents:

[124]
In the case Guilbert v. Vacances sans Frontière, supra, on pgs. 516-17, the Court of Appeals gave the following criteria as for the character of the representative:


“…Under the paragraph 1003d), it equally satisfies to the requirements of the Civil Code 
of Procedure. We did not put in doubt the capacity to manage the class action. There is 
visible interest to the problem, to have made a reasonably enquiry, current to the 
difficulties occurred and it sees capable to direct the necessary steps to improve these 
procedures. Elsewhere, our Court decided in analyzing the capability of the 
representation under article 1003d), we do not have to make “representative” or 
“typecast” of the appeal a criteria of the attribution of the statute of the representative. If 
elsewhere it shows itself to be able to direct the appeal, the appellant can obtain the 
statute of the representative. On this subject, in Château v. Les Placements Germarich 
Inc. (C.A.M. 500-09-001205-897), November 20, 1990), our Court remembers this 
interpretation rule of sub-paragraph 1003d):


‘As for the last motif, to know that an appellant would be uniquely inadequate 


because he would not be able to meet one or another of the other conditions 


foreseen by article 1003, it is evident that it would not be retained; each of the 


foreseen articles by article 1003 C.C.P. has to appreciate of its own merit and 


independently of another; the first judge does not otherwise motivate his 



conclusion; we are satisfied that the appellant has demonstrated that he was 


implicated from the foundation of the case, that he made proof of serious efforts, 


he had the knowledge of the medium that he is looking to represent and that he 


has invested precious time in this step, all signs of a capability to assure an 


adequate representation.’”
(underlining added)

[125]
In the case Greene v. Air Transat Holidays 1995 R.J.Q. 2335, the Court of Appeals remarked, on the pg, 2338:


“It is without a doubt that the best of the members see themselves conferring the statute 
of the representative. However, perfection is not of this world, our Court chose not to 
sacrifice adequate representation to elitism to favour the exercise of the class action. 
Elsewhere, the cases Guilbert v. Vancances sans Frontière 1991 R.D.J. 513; Château v. 
Les Placements Germarich Inc. 1990 R.D.J. 625 and Lasalle v. Caplan 1988 R.D.J. 112, 
illustrate this tendency of our Court to privilege a liberal approach in the choice of the 
representative.”

[126]
In the case Gagnon v. Nolitour 1996 R.D.J. 113, the Court of Appeals mentions, on pg. 121:


“Elsewhere, I indeed chare his opinion (judge of first instance) to the effect that the 
credibility of the appellant constitutes a necessary essential quality to the statute of the 
representative…”

[127]
In the case Western Canadian Shopping Centres v. Dutton, supra, on an Albertan appeal, the Supreme Court of Canada made the following comments as for the applicable criteria to the representative of the members of the group in a class action:


On pg. 555,


“Fourthly, the representative of the group has to adequately represent the group. When 
the tribunal evaluates if the proposed representative is adequate, he can take into account 
his motivation, the competency of his lawyer and his capability to assume personal costs 
(by opposition to his lawyer or to the members of the group in general). It is not 
necessary that the proposed representative be a model type of the group, nor that he be 
the best representative possible. The tribunal should however be convinced that the 
proposed representative will defend vigorously and with the competency of the group’s 
interests…” 
B. The appellant:

[128]
She resides in Montreal, and is 54 years old. Of Turkish origin, she lives in Canada since September 1984, and is a Canadian citizen. Her education is limited to “a high school education”.

[129]
July 5, 1999, a mammography of control displayed the presence of a mass in the right breast of the appellant. July 12, a mammary exam was done, another mammography and a biopsy of the appellant’s right breast. Three biopsies were done between July 12 and August 26, followed by a preliminary excision biopsy on September 15.

[130]
October 6, 1999, the appellant underwent “a partial right mastectomy for a lobular carcinoma infiltrating the right breast without ganglion metastasis” (DE-&, pg.1). A pathological report was available October 14, 1999.

[131]
October 14, 1999, the appellant met Dr. Ahlgren, who prescribed a hormonal treatment of Tamoxifen and a treatment of radiotherapy to reduce the risk of a local recurrence (at the breast level), and at a distance (or metastasis).

[132]
October 15, 1999, she was referred to Montreal General Hospital for her radiotherapy treatment. According to her doctor, she was supposed to receive a call from the Hospital within three weeks of this referral.

[133]
October 29, 1000, the appellant had not received any communication from the Hospital, and she phoned. She was informed that she had to wait another 8 to 10 weeks before meeting a radio-oncologist at the Hospital (see R-8).

[134]
December 14, 1999, after a communication received November 29, the appellant met the radio-oncologists Sultanem and Freeman at the General Hospital. She was informed that her radiotherapy treatment could not start before three months, without a precise date confirmed, and she would be added to the waiting list.

[135]
January 14, 2000, the appellant left Canada for an American Hospital in Istanbul, where she received the radiotherapy treatments between January 17 and February 25, 2000 (R-1, p.1). The costs of these treatments were not reimbursed.

[136]
November 1, 2001, the respondents questioned the appellant outside of court. At this moment, she had not undergone a recurrence of her cancer.


C. The disputes of the respondents of the capability of the appellant to represent 
the members: 

[137]
The Hospitals affirm that the appellant is not in measure to assume an adequate representation of the members for the following reasons:

1. Outside of her questioning by the Hospitals’ attorney, the appellant could not explain certain allegations of her appeal and certain pieces accompanied with it, except those that concerned her personal. She turned to her lawyer. For example, she could not explain:

(i) in what situations we used, after surgery, other treatments with radiotherapy 

    (discovery p. 49);

(ii) if the medical files indicated a medically acceptable delay for x-ray (R-1) (discovery 

     pgs. 50 to 57);

(iii) how to treat certain types of cancer other than breast cancer (discovery pgs. 57 to 58)
(iv) certain pieces, like R-3 (p. 67), R-4 (pgs. 91 to 93), R-5, R-6, R-7 (pg. 95), R-10 (pg. 

      123), R-11 (pg. 124), R-12 (pg. 125) R-13 (pg. 136), R-14, R-15 (pg. 149), R-16 to 

      R-24 (pgs. 147 and 150);

(v) how the number of about 10000 members was arrived (discovery, pgs. 68 to 71);

(vi) the allegations of par. 37 as for the subordination of the rights foreseen by art. 4 and 

      5 of the Law S.S. about the financial resources allotted to the Hospitals’ budgets, 

      according to art. 13 of the Law of S.S. (discovery pgs. 73 and 74);

(vii) the sources of the information contained in par. 42 to 68 (discovery pgs. 76 to 78),  

       and certain of the allegations of these articles concerning cancer and radiotherapy 

       equipment (interrog. pgs. 79 to 91);

(viii) the details of the medical literature in par. 79 (discovery pg. 102);

(ix) how to calculate the medically acceptable delay between surgery and radiotherapy 

      according to par. 79 (discovery pg. 102 to 105);

(x) the facts upon which the allegations in par. 85, 86 and 87 were based concerning the 

     foreseeability of the incurred delays (discovery pgs. 112 to 115);

(xi) par. 88 and 89 concerning the budget cuts by the Government and the consequences 

      that resulted from them (discovery pgs. 120 to 123); meanwhile, see the adequate 

      answers in par. 66, 67, 73;

(xii) as for par. 93, a part of the piece R-12, on pgs. 20 to 24, concerning x-rays 

       (discovery pgs. 129 to 130)

(xiii) the researched mentioned in par. 96 (discovery pg. 134);

(xiv) the difference between a medically acceptable delay and the incurred delays alleged 

        in par. 100 (discovery pg. 137); and

(xv) as for par. 102. the two other physical symptoms of cancer (discovery pg. 144).

2.  That this discovery demonstrates that the appellant did not make a reasonable 

     interrogation, and neither has the capability to understand the dispute nor the 

     capability to direct the necessary steps to manage the class action, having delegating  

     these obligations to her lawyer.

3. That the appellant did not make a single petition to contact the people victims of 

    cancer other than breast cancer (discovery pgs. 138 and 139).

4. That the appellant is not representative of the members of the group because:

   (i) she did not suffer from personal physical damage; and

   (ii) she decided to obtain her radiotherapy treatment outside of Quebec.

  D. Analysis and conclusions:

[138]
The appellant’s questioning outside court demonstrates that her knowledge of the facts that are personal is sufficient. Meanwhile, her comprehension of the medical proof less than to be desired, especially as for (i) the medically acceptable delay for the radiotherapy, (ii) to other treatments prescribed for the cancer, (iii) to the symptoms of cancer, and (iv) to the precise details concerning the treatments of radiotherapy and the equipment used.

[139]
Moreover, the appellant did not read the majority of the pieces in support of her appeal. Meanwhile, in good part, these pieces are comprised of written articles in English by doctors. The knowledge of the English language and the medical terms by the appellant is very limited.

[140]
On this subject, Yves Lauzon, in “The Class Action”, 2001ed, written:


On pg. 48


The precedents have equally established that ignorance of certain facts or an imperfect 
knowledge of the facts…are not part of the obstacle of the capability of adequate 
representation. This indulgence is justified by the same nature of authorization and the 
rules of proof that apply.”


On pg. 46


“First of all, the tribunals have statute on a number of occasions that the aptitude to an 
adequate representation does not require the part of the aspirant an in-depth examination 
on diverse aspects of the class action.”


On pg 47


“If we do not impose an in-depth examination to the appellant, it is essentially because 
the precedents have recognized that adequate representation on the stage of authorization 
is not to be confused with the quality of proof to make in merit.”

[141]
Finally, the appellant had certain difficulties in understanding the question that were asked and to express as for the controls exercised by the Government on the Hospitals.

[142]
It is evident that the appellant has relied upon his lawyer, who has assumed a important part of the responsibility for the class action. In the above citation under VI-A of the decision Western Canadian, supra, the Supreme Court of Canada concluded that, in evaluation the capability of the proposed representative, the tribunal can taken into account the competency of his lawyer.

[143]
Yves Lauzon, op.cit., writes, on pg. 48:


“Moreover, the tribunals have taken into account in a strong judicial way that the 
representative is obligatorily represented by lawyer and that experts will come 
and complete the team as required.”

[144]
The appellant is competent to testify in the trial as for the facts that she has personally experienced. The proof, as for the medically acceptable delay, as for the types of cancer, their treatments, the radiotherapy and the appropriate subdivisions of the members, will be done by the doctors, including the radio-oncologists.

[145]
The proof according to the Hospitals’ budgets, the attribution of funds to the departments of radiotherapy, amongst others, the establishment of priorities in accordance to the radiotherapy and the functioning of the waiting lists would by the representatives of Hospitals.
[146]
Now, the role of the appellant is limited, like it will be for the most part of the other members of the group. It comprises of a case where the lawyer of the appellant will be essentially responsible for the managing of the class actions. It is evident that this lawyer is competent and has worked hard for the preparation and the presentation of the current appeal.

[147]
The appellant is probably not one of the best members to represent the group. Her knowledge of these problems, her education and her experience are limited. Meanwhile, like the Court of Appeals remarked too often (see Hotte v. Servier Canada 1999 R.J.Q. 2598, on the pg, 2602), the tribunal has to privilege a liberal approach in the choice of representative, more than to search for the ideal representative and to deprive the members of their claim.

[148]
As for the two possible divergences between the appellant and the other members, the Court of Appeals in Guilbert, supra, decided that “we do not have to make the ‘representative’ or the ‘typicality’ of the action of a criteria of the attribution of the statute of the representative”.

[149]
Consequently, at this moment, the appellant is in measure to assume an adequate representation of the members of the proposed group. If, in the future, the appellant is no longer in the measure to do this task, another member could replace him, with authorization of the tribunal in virtue of art. 1024 C.C.P.

VII. CONCLUSIONS

[150]
As for prejudice suffered by the members of the group, the proof suggests prima facie that it comprises especially the claims for the psychological or moral damages. It will be difficult for the members to establish a causal link between the induced delays before the radiotherapy treatments and the physical or corporal damages that they would have suffered.
[151]
As for the conclusions of the re-amended appeal affecting the Attorney General respondent, for the reasons given under IV above, these conclusions are rejected.

[152]
As for the conclusions envisioning the Hospitals, the appellant established prima facie that the four conditions required by article 1003 C.C.P. are fulfilled.

[153]
As for the composition of the members of the group, certain minor modifications had to be made to the description of the members, for example, in excluding people that had received chemotherapy treatments after surgery and before x-ray.

[154]
It is also appropriate to modify the principle questions suggested by the appellant to reflect the absence of the Attorney General as the respondent, and to render them more precise and pertinent to the facts of the dispute. Despite these modifications, these questions are essentially those considered above under III-D.

[155]
As for the question of violation to the Charter, les parties did not produce but one decision on the subject, that of the Court of Appeals of British Colombia in Anton v. P.G. British Colombia, supra, in par. 68 to 74, where the opinion of two of three judges decided that art. 7 of the Canadian Charter was not applicable in one case where it was asked “a positive entitlement to health care”, in alleging “the underinclusivenes of the health system”. Not a single other article of the two charters was invoked.
[156]
Meanwhile, the tribunal hold the question as for to article 7 of the Canadian Charter, in that it could affect the Hospitals, due to an appeal of this decision before the Supreme Court of Canada. See also Chaoulli v. P.G. Quebec 2002 R.J.Q. 1205 (C.A.), on par. 30, 59 and 67, which is also now in front of the Supreme Court of Canada.

FOR THESE MOTIVES, THE COURT:

1.
AUTHORIZE the exercise of the class action, object of the re-amended appeal of 

February 11, 2003, in contrary only to the Hospitals described as respondents, for 


the count of the members of the group described as follows:


“All physical persons suffering from breast cancer, after their surgery in 


Quebec, and without having undergone a treatment of chemotherapy after 


this surgery and before radiotherapy, are, or were, from October 13 1997, 


on the waiting lists of the respondent Hospitals for a treatment of 



radiotherapy that they were not able to receive in a delay of 8 weeks from 


the last date of their surgery” (see after the “Group”);

2.
REJECT the demand of authorization of class action on the contrary of the 
respondent, the Attorney General of Quebec, with costs;

3.
ATTRIBUTE to the appellant, Anahit Cilinger, the statute of representation for 
the ends of the exercise of the class action;

4.
IDENTIFY the principle questions f fact and law to be treated collectively, 
namely:


(a)
The respondent Hospitals, do they have a legal obligation to provide 


radiotherapy services to the members of the Group in a medically 



acceptable delay?


(b)
If yes, what is the length of this medically acceptable delay, calculated 


from the last date of surgery to the start of radiotherapy services?


(c)
If the calculation of the medically acceptable delay depends on the 



medical situations of the member, according to the sub-categories to be 


determined by the Court, what will be the medically acceptable delay for 


each sub-category?


(d)
If the answer to question (a) above is affirmative, are the respondent 


Hospitals discharged of their legal obligation towards the members of the 


Group?


(e)
If the answer to question (d) above is negative, are the respondent 



Hospitals responsible on a extra-contractual base for the non-execution of 


their legal obligation towards the members of the Group?


(f)
Do the waiting lists instituted and tolerated by the respondent Hospitals 


contravene to art. 7 of the Canadian Charter?


(g)
If the answer to question (d) above is negative or if the answer to the 


question (e) or (f) above is affirmative, the non-execution of this legal 


obligation or extra-contractual of the Hospitals, and/or this violation to the 

Charter, have they caused damages to members of the Group?


(h)
If the answer to question (g) is affirmative, on what basis should we 


establish the amounts of these damages?

5.
IDENTIFY the researched conclusions that attaché themselves to these questions 
as follows:

(a)
CONDEMN the responsible respondent Hospital towards the designated members 
of the Group to pay their damages suffered, unless the Court orders that these 
payments be done in a global way, or in a joint and solid way; and

(b)
CONDEMN the respondent Hospitals to also pay the interest on the legal fees on 
the amounts of these damages, plus additional indemnity foreseen by the Civil 
Code of Quebec, to count the assignation;


Everything, with costs, including expert fees;

6. 
ORDONNE that the present class action be heard in the district of Montreal;

7. 
DECLARE that unless the exclusion of members of the Group is linked by all 
judgment to intervene on the class action in a way foreseen by the law;

8.
FIX the delay of exclusion to 180 days after the date of the notice publication 
foreseen by art. 1006 C.C.P., delay of expiration of which the members of the 
Group that are nor pre-evaluated by means of exclusion will be linked by all 
decisions to intervene;

9.
ORDER the publication of this notice to members of the Group conforming to 
art. 1006 C.C.P., in a delay of 30 days of the date of this decision, in the following 
journals:


(a) 
to Montreal: The Press, Le Journal de Montréal; Le Devoir; The Gazette; 


(b)
to Quebec: Le Soleil


(c)
to Saguenay : Le Quotidien;


(d)
to Gatineau : Le Droit;


(e)
to Sherbrooke : La Tribune;


(f)
to Trois-Rivières: Le Nouvelliste;


(g)
to Rimouski : L’Avantage

10.
RÉFÈRE the file to the head Justice for the determination of the juge that will be 
responsible;

Costs to follow a class action, except as for conclusion no. 2 above.
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