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1. Introduction: The Quebec Secession Reference and the Poverty of
Theory in Canadian Constitutional Discourse

From the moment that it was handed down, the judgment of the Supreme Court
of Canada in the Quebec Secession Reference produced a torrent of public com-
mentary.1 Journalists, politicians, and legal academics have debated the conse-
quences, and the merits and demerits of the result. The judgment has been read
as a statute that lays down the ro a d m ap to re fe rendum and secession. If one of the
C o u rt ’s goals was to secure a central place for the judgment in the ongoing deb at e
over the future of the country, that goal has surely been met.

R e m a rk able as the decision is, howeve r, and given the fundamental issues ab o u t
the re l ationship between law and politics that it raises, the discussion in question
has remained almost entirely in what we describe as the pragmatic perspective,
wh i ch asks how positive politics entered into the motivations and justifi c ations of
the Court, and looks at the results in terms of their political consequences, without
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d e ep or sustained re flection on the ultimate grounds for the role the Court took upon
i t s e l f, or on the norm at ive sources of its re a s o n i n g. The pre o c c u p ations of this per-
spective are along the following lines:

• Wh at we re the political o ri gi n s of the judgment? More specifi c a l ly, wh at cir-
cumstances led the Court to be thrust into the political morass of constitutional
reform, and how did the Court respond? It is fairly clear that the reference
to the Supreme Court was a centre-piece of the fe d e ral gove rn m e n t ’s strat egy
to get tough with Queb e c — w i d e ly known as “Plan B.” More ove r, rather than
s hying away from the task thrust upon it, the Court interposed itself into the
political thicket, and fundamentally altered the rules of the game.

• Wh at we re the political e ffe c t s of the judgment? On this point, there seems
to be a consensus that the judgment was a success. It has been widely
accepted by political actors across the political spectrum. Moreover, it has
shaped the terms of debate in a stability-promoting way. It has eliminated
ex t reme opinions—that a yes vote would effect a unilat e ral secession, or could
be ignored by the federal government with impunity. Additionally, it has
focused deb ate over certain issues, such as wh at constitutes a clear majori t y
and a clear question. 

• Who were the political winners and losers? Here, the picture is mixed. As
ex p e c t e d, the Court summari ly rejected arguments made on Queb e c ’s behalf
that it would be legal for Quebec to unilaterally secede from Canada, deci-
s ive ly refuting the claim that Quebec possessed a right to self-determ i n at i o n
c og n i z able in Canadian constitutional law. Contra ry to ex p e c t ations, though,
the Court decided that in the event of a yes vote, the federal government
would be under a constitutional duty to negotiate in good faith. The uncer-
tainty of the federal response to a positive referendum result—a source of
s t rat egic power for the fe d e ral gove rnment in the past—has been eliminat e d.
M o re ove r, Quebec nationalists now have an incentive to hold re fe re n d a
repeatedly until they achieve a positive result. 

• Wh at political issues remain u n re s o l ve d? The Court left many questions unan-
swe re d, cre ating ongoing uncertainty—the bord e rs of an independent Queb e c,
the division of the national debt, citizenship, and the rights of ab o ri ginal peo-
ples in nort h e rn Queb e c, to name a few. More accurat e ly, the Court re l egat e d
these issues to constitutional nego t i ations, and steadfa s t ly refused to speculat e
on the implications of a breakdown in those discussions.

The domination of the prag m atic pers p e c t ive in public discourse about the judg-
ment is perhaps unders t a n d abl e, given the political context in wh i ch the Court wa s
a s ked to decide and the obv i o u s ly high stakes in Canadian constitutional politics.
But this dominance also re flects an ab d i c ation of intellectual responsibility on the
part of the Canadian academy, and the traditional poverty of theory in Canadian
constitutional law. Ap a rt from some rather crude at t a cks on the “politicization of
the law” through activist judicial rev i ew,2 with some important ex c ep t i o n s ,3 a n a ly s i s
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of Canadian constitutional law and jurisprudence based on systematic reflection
concerning the relationship between constitutional adjudication and democratic
politics has been, for the most part, sore ly lack i n g. While some of the crucial ele-
ments of the judgment beg for adequate theorization—especially the reliance on
unwritten constitutional principles and the Court’s self-limitation of its judicial
rev i ew function with respect to the ap p l i c ation of the law by the political actors — i t
has of course been possible either to embrace or reject these fe at u res of the decision,
u n d e rstanding them cy n i c a l ly as the Court seeking an “old-fashioned” Canadian
c o m p ro m i s e, or getting itself out of a political bind into wh i ch the gove rnment aw k-
wardly and unjustifiably put it.

Yet the respect of citizens for the Court depends importantly on their view of
it as a fo rum of principle and of reason. Indeed, absent such a belief, it is doubtful
t h at the judgment of the Court could play any role wh at ever in re s t raining or info rm-
ing political behaviour in the circumstances of the secession, wh e re hateful passion
and prejudice are like ly to be running at their highest, and the potential “end ga m e ”
nature of the situation removes many of the usual pragmatic constraints on the
degeneration of political action into force and fraud.

Thus, even from a prag m atic pers p e c t ive dominated by a concern with political
e ffects, the question of the legi t i m a cy of the Court ’s decision, the “compliance pull”
of its reasons even and especially in the presence of potentially ove rm a s t e ring pas-
sion, deserves serious attention. And this question, especially given the ap p a re n t
novelty and anomaly of some of the Court’s holdings in this case, can only be
answered through an excursion into constitutional theory of the kind dreaded by
many Canadian legal academics.

The premise of this paper is that for constitutional adjudication to be a legi t i m at e
practice, it must be supported by reasons that justify the judicial role. Although
c o u rts may not be fo rt h right in providing these reasons, the task of the constitutional
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t h e o rist is to identify wh at ever justifi c ations the courts may prov i d e, and to we ave
those justifications into coherent accounts. Constitutional theories emerge from
and seek to justify our interp re t ive pra c t i c e. Only then can we examine the ab i l i t y
of that theory to provide sat i s fa c t o ry ex p l a n ations of the salient fe at u res of part i c u l a r
constitutional decisions, such as the Quebec Secession Reference. Practically, a
t h e o retical account is va l u able for two reasons: it helps us to better identify in wh at
respects the Court owes us more detail on the legal fra m ewo rk gove rning secession,
and more ge n e ra l ly, it helps us to grasp the Court ’s understanding of its own ro l e
in the Canadian constitutional scheme.

2. The Theoretical Context

Our excursus into constitutional theory takes place against the background of
a voluminous critical literat u re. Not surp ri s i n g ly given wh at we have alre a dy said
about the re l at ive pove rty of theory in Canadian constitutional sch o l a rship, mu ch
of that literat u re is American, and is framed around that nat i o n ’s constitutional pra c-
t i c e. Neve rtheless, that literat u re is ge n e ral in aspiration, and accord i n g ly may be
of re l evance to other jurisdictions, including Canada. Wh at we do here is to bri e fly
mention some of the re l evant deb ates in American constitutional theory. In section
3, we develop an analytical fra m ewo rk to orga n i ze these deb ates; in sections 4 and
5, we examine the Quebec Secession Reference in the light of that framework.

The Political Questions Doctrine: A long-standing dispute among American
constitutional sch o l a rs is the question of whether some constitutional prov i s i o n s ,
or some constitutional disputes, are by their ve ry nat u re non-justiciable and hence
b eyond the ambit of constitutional adjudication, because they are perc e ived as being
f u n d a m e n t a l ly political in nat u re. We l l - k n own examples of such political questions
a re impeachment trials by the Senate and House of Rep re s e n t at ives, and the inter-
pretation of the Guarantee Clause (Article IV, section 4) and the Privileges and
Immunities Clause (Amendment XIV, section 1).4

Although there is ge n e ral agreement that such a doctri n e — k n own as the political
questions doctrine—exists, scholars and courts are divided over its rationale and
s c o p e. Some sch o l a rs ground the political questions doctrine in constitutional tex t ,
claiming that some provisions of the U. S. Constitution commit an issue to the leg-
islative and executive branches for their final determination. 5 Given that consti-
tutional texts are rarely so explicit or unambiguous, though, other scholars have
turned instead to the apparent lack of judicially manageable standards for inter-
p reting open-ended constitutional language as a rationale for the doctri n e.6 H oweve r,
in the face of the development of large and complex bodies of jurisprudence to
implement open-ended guarantees such as “equal protection” and “due process”
in the U.S. Constitution, defenders of the political questions doctrine have been
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pushed back to prudential concerns rega rding the legi t i m ate scope of judicial rev i ew.
At this level, critics of the political questions doctrine raise the stakes by arg u i n g
that a commitment to judicial review is logically incompatible with the political
questions doctrine, because the legitimacy concerns that drive the latter in fact
undermine the justification of the former.7 Proponents of the political questions
d o c t rine respond in two diffe rent way s — t h at a political questions doctrine pro t e c t s
the legi t i m a cy of judicial rev i ew by avoiding disputes that would undermine it; and
that the political questions doctrine acknowledges that constitutional supremacy
does not necessarily lead to an exclusive power for courts to interpret and apply
the constitution.8

The Judicial Supre m a cy & Excl u s ivity Deb at e: Related to the political questions
d o c t rine is the issue of the proper scope of the power of judicial rev i ew fi rst assert e d
by the U. S. Supreme Court in M a r bu ry v. M a d i s o n.9 M a r bu ry stands for the pro p o-
sition that the power of courts to interpret constitutional provisions, and to give
them pri o rity over conflicting legi s l ation, fo l l ows from the combination of (i) the
notion of constitutional supre m a cy (i.e. that the constitution is supreme law), and
(ii) the power of the courts to resolve legal disputes before them on the basis of
the relevant legal materials, including the Constitution. Marbury is the source of
o n - going controve rs y, because it infe rs that courts are c o m p e t e n t to interp ret and
e n fo rce written constitutions (point (ii)) from the ve ry idea of a written constitution
t h at cre ates institutions and confe rs limited powe rs upon them (point (i)). The notion
of constitutional supre m a cy, though, is agnostic on the practical question of wh i ch
institution is best suited to enfo rce constitutional prov i s i o n s .1 0 D riven by the sus-
picion that M a r bu ry m ay have amounted to a judicial usurp ation of constitutional
p owe r, critics of the decision read it narrow ly, by highlighting that it is ambiguous
on two critical questions. The fi rst is whether judicial competence implies judicial
s u p re m a cy, i.e. whether judicial interp re t ations of the Constitution bind other insti-
tutions whose own interpretations of the Constitution may differ. The second is
whether judicial competence implies judicial ex cl u s iv i t y, i.e. whether only the court s
have the power to interpret the Constitution. 

D eb ate on the fi rst issue has revo l ved around the re l ationship between the doc-
trine of precedent and the separation of powers. Proponents of a narrow reading
of M a r bu ry h ave suggested that court decisions only bind the parties to a law s u i t
(Jefferson), or both the parties and the executive with respect to the enforcement
of that decision (Lincoln). However, they stress that precedent does not operate
to pre clude independent exe c u t ive or legi s l at ive consideration of a constitutional
issue.11 Proponents of a broad reading of Marbury argue that judicial supremacy
is important because it settles legal disputes with fi n a l i t y, and hence argue that judg-
ments in constitutional cases establish precedents binding on the other branches
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of gove rn m e n t .1 2 D eb ate on the second issue is focused on whether courts are
uniquely qualified to interpret the Constitution. Proponents of exclusivity have
a rgued that certain institutional fe at u res of courts (judicial independence and impar-
t i a l i t y, the re q u i rement of reasoned decisions) give them a comparat ive adva n t age
in mat t e rs of constitutional adjudicat i o n .1 3 C ritics of ex cl u s ivity argue both empir-
i c a l ly, positing that non-judicial actors are cap able of constitutional interp re t at i o n ,
and norm at ive ly, asserting that constitutional discourse should not be confined to
legal fora.14

The Th e o ry vs. Anti-Th e o ry Deb at e:1 5 The last deb ate of re l evance revo l ve s
a round the role of norm at ive political, social, and economic theory in adjudicat i o n .
O ver the course of the last half-century, the most imagi n at ive and influential lega l
s ch o l a rship has applied norm at ive theories to the analysis of legal doctri n e, stat u t e s
and institutions. Norm at ive law and economics is a prominent ex a m p l e ;1 6 a n o t h e r
is scholarship that relies on the liberal tradition defined by Kant and Rawls17 or
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L o cke and Nozick .1 8 The rise of norm at ive theory in law can in part be unders t o o d
as a response to an intellectual movement known as Legal Realism. Put simply,
the Realists proposed that fo rmal sources of law — l egal texts and pre c e d e n t s — d i d
not contain within them the re s o u rces to provide “the sort of determ i n ate and defe n-
sible answers to concrete and controverted normative questions required by the
ve ry idea of law and its ru l e.”1 9 Realists at t ri buted this defi c i e n cy to the vag u e n e s s ,
ab s t ractness or indeterm i n a cy of legal terms and cat ego ries. These fe at u res of lega l
l a n g u age served as a cloak for judges to implement their own pre fe rences thro u g h
a d j u d i c ation, often at the price of important rule of law values such as consistency.
In re s p o n s e, sch o l a rs invo ked norm at ive theories as a means to constrain judicial
discretion, to pursue important social goals, and to protect important values.20

In recent years, though, scholars have begun to question the appropriate role
of norm at ive theory in legal interp re t ation ge n e ra l ly, and constitutional interp re t at i o n
in part i c u l a r. Th e re are two ve rsions of this criticism. Strong critics argue that mora l
theories do not and should not play a role in adjudication.21 Instead, adjudication
should be conceived of prag m at i c a l ly, re lying not on moral theory but on common
sense, professionalism, and a sense of people’s needs, wants, and expectations.
Weak critics argue that given the fact of re a s o n able pluralism in modern societies,
adjudicating on the basis of particular moral theories lacks legitimacy.22 Courts
should resist the tendency to ascend to abstract normativity, and instead ground
their judgments on “incompletely theori zed agreements” that can secure the consent
of persons holding dive rgent and mu t u a l ly irre c o n c i l able conceptions of the go o d.

The re l evance of these deb ates among American constitutional theorists to an
a n a lysis of the Q u ebec Secession Refe re n c e is cl e a r. The judgment, for ex a m p l e,
vests pri m a ry responsibility for contextualizing the constitutional rules gove rn i n g
secession with the political organs of the Constitution, and esch ews any superv i s o ry
role for the courts. This part of the judgment is reminiscent of the political questions
d o c t ri n e, and there fo re implicates issues rega rding that doctri n e ’s scope and rat i o-
n a l e. Similarly, by dividing interp re t ive responsibility for the norms of the Canadian
Constitution between the judicial and political bra n ches, the judgment invites an
ex a m i n ation of the issues of interp re t ive supre m a cy and ex cl u s iv i t y. This is an issue
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with far broader implications than the constitutional fra m ewo rk gove rning the seces-
sion of Quebec. 

Fi n a l ly, the Court ’s reliance on ab s t ract, unwritten constitutional principles impli-
c ates the place of norm at ive political theory in its crafting of the decision. It may
be that the intuitive ly plausible appeal of these principles in the context of secession
comes not so much from their implicit source in the constitutional text taken as
a whole—the constitution that is being rejected by one of the parties in this dis-
pute—but from their place in a certain kind of regime, a liberal democratic one,
which the majority of both federalists and secessionists are compelled to accept
as legi t i m at e. Here, it may be that one of the most important lessons of the
R e fe re n c e for deb ates in constitutional theory about the role of ab s t ract arg u m e n t
in the presence of normative controversy, is that there are some situations where
the pro blem of agreement under conditions of norm at ive dissensus actually points
to a solution at a higher rather than lower level of ab s t raction. Because of histori c a l
d i s agreements and gri evances about Queb e c ’s acceptance of the written constitu-
tional text, including and especially an amending fo rmula that did not give it a ve t o
over most constitutional ch a n ges, reliance on the text would have accentuated nor-
mative dissensus, while reliance on basic liberal democratic principles did not. 

3. A Framework for Analysis

We propose to examine these questions by using the fo l l owing analytical fra m e-
wo rk. Our claim is that despite fundamental diffe rences in methodology and out-
look, eve ry theory of constitutional interp re t ation has the fo l l owing thre e
components. Fi rst, a theory of constitutional interp re t ation must contain an account
of s o u rc e s; that is, it must specify cri t e ria for the identifi c ation of the constitutional
n o rms wh i ch are the objects of constitutional interp re t ation. Although an emphasis
on sources is a prominent fe at u re of positivist juri s p ru d e n c e,2 3 a ny theory of lega l
i n t e rp re t ation must add ress the issue of wh i ch mat e rials may pro p e rly fi g u re into
i n t e rp re t ation, even if the cri t e ria so specified do not sharp ly distinguish betwe e n
the law and norm at ivity more ge n e ra l ly.2 4 An account of sources, in turn, will usu-
ally contain a theory of amendment, which specifies criteria for the adoption of
new constitutional norms, or the removal of existing ones. Again, it may be that
a particular theory denies the possibility of amendment2 5 but neve rtheless in so stat-
ing touches on the issue.

Second, a theory of constitutional interpretation must also contain an account
of i n t e rp re t ive re s p o n s i b i l i t y, wh i ch specifies wh i ch institutions are ch a rged with
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the task of constitutional interp re t ation. Interp re t ive responsibility can be unders t o o d
in two diffe rent but equally important senses. It can be understood as j u ri s d i c t i o n,
t h at is, whether interp re t ive responsibility for constitutional norms is ex cl u s ive to,
d ivided among, or shared by certain institutions. But interp re t ive responsibility can
also be understood as s u p re m a cy, wh i ch add resses the question of whether the con-
stitutional interp re t ations of an institution or of institutions vested with interp re t ive
j u risdiction bind other institutions. Although jurisdiction and supre m a cy are dif-
fe rent dimensions of interp re t ive re s p o n s i b i l i t y, jurisdiction is of pri m a ry impor-
t a n c e, because ex cl u s ive jurisdiction over constitutional interp re t ation obv i ates an
assessment of which competing interpretation is supreme.

Th i rd, a theory of constitutional interp re t ation must contain an account of i n t e r -
pretive style. Given the identification of constitutional norms, and the allocation
of interp re t ive re s p o n s i b i l i t y, the question wh i ch remains is how those norms are
to be interpreted and applied. For most of the last half century, American consti-
tutionalists have hotly deb ated whether the text, ori ginal intent, or va rious ve rs i o n s
of substantive political morality should be given pride of place in constitutional
interpretation. It is important to recognize that interpretive methodology or style
is to a large extent indissociable from the first two features of theories of consti-
tutional interpretation. Debates over style, in essence, have revolved around the
identification of the sources of constitutional norms, and the relative importance
of these va rious sources. Similarly, style may be driven by the institutional allocat i o n
of interp re t ive re s p o n s i b i l i t y, so that, for ex a m p l e, a court may decline to art i c u l at e
a complete theory of a constitutional provision in order to prompt a political actor
to do so.26

4. The Positivist Understanding of Constitutional Interpretation

Utilizing this fra m ewo rk, we now detail wh at we call the p o s i t iv i s t a c c o u n t o f
constitutional interp re t ation. This account cannot be found in any canonical tex t s
or judicial decisions. Rat h e r, it is a composite that we have constructed on the basis
of our understanding of Canadian constitutional culture. The positivist account,
in other wo rds, art i c u l ates many of the intuitions held by the va rious actors in the
Canadian constitutional scheme, but in a systematic way. Although this account
is descri p t ive ly inaccurate of actual Canadian constitutional pra c t i c e, the enterp ri s e
is nevertheless valuable because it serves to highlight the distinctive features of
the judgment in the Q u ebec Secession Refe re n c e. In important ways, although not
m o re than cru d e ly theori ze d, this account is p resupposed in the at t a ck on “activ i s t ”
judicial review by right-wing scholars such as Morton and Knopf, who adopt a 
c o n s e rvat ive va ri ation of the positivist account, in wh i ch ambiguous constitutional
l a n g u age is construed by re fe rence to ori ginal intent, or failing that, the “tra d i t i o n a l
u n d e rstanding” of the concepts invo ked by constitutional provisions, as reve a l e d
by political practice.27
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S o u rc e s: According to the positivist account, the sources of constitutional norm s
in Canada are limited to the ex p ress provisions of the Constitution Acts (this account
has, of cours e, to deal in some way with important rules of Canadian constitutional
l aw, for example concerning the pre rogat ive powe rs of the Crown and the doctri n e
of parl i a m e n t a ry priv i l ege, that are not specified in the constitutional text; this ele-
ment in the Canadian constitutional system drives something of a we d ge, howeve r
narrow, between positivism and textualism tout court). One textual basis for the
t extualism of the positivists is s. 52(2) of the Constitution Act, 1982,2 8 wh i ch lists
the legal documents that together make up the Constitution of Canada.29 This is
not to say that the Constitution Acts a re ex h a u s t ive of constitutional law; the pos-
itivist account also gives an important place to past interpretations of those pro-
visions, which have precedential force. However, those precedents derive their
l egi t i m a cy from the fact that they rep resent authori t at ive interp re t ations of the con-
stitutional text, and ap p l i c ations of the constitutional text to the facts of part i c u l a r
cases.

The centrality of text to the positivist account of constitutional interpretation
has three important implications for the relationship between the norms of con-
stitutional law, and norm at ivity at large. Fi rst, it suggests a sharp distinction betwe e n
the former and the latter. The latter lies outside the law; in constitutional terms,
it lies in the wo rld of politics. The fo rm e r, by contrast, lies within and defines the
b o u n d a ries of the wo rld of the Constitution. Secondly, positivism has to cope with
the possibility that no written text can ex p l i c i t ly contain rules for all those situat i o n s
in wh i ch it would be desirable for the text to be gove rning of the controve rs y. One
a n swer to this dilemma is to reve rt to ori ginal intent, asking how the fra m e rs wo u l d
h ave wished a controve rsy to be re s o l ved given wh at i s ex p l i c i t ly specified in the
t ext. An altern at ive answe r, more ch a ra c t e ristic of Canadian than American con-
stitutionalism, is to simply say that, after a point, the law runs out. The constitutional
o rder contains gaps, in wh i ch the law is silent, and politics reigns supre m e, ab s e n t
an explicit choice to amend the Constitution to deal ex p l i c i t ly with that situat i o n .
Thus, amendment to the Constitution re q u i res ex p ress additions to the constitutional
t ext, themselves the product of tex t u a l ly specified processes of amendment. As it
t u rns out, Pa rt V of the Constitution Act, 1982 contains a va riety of pro c e d u res to
amend the Constitution. The re l evant point for our discussion is that amendment
is ex cl u s ive ly the domain of the political institutions (Pa rliament and the prov i n c i a l
legislatures).
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I n t e rp re t ive Responsibility: The positivist account is clear on the allocation of
interpretive responsibility, in both of its senses. The task of constitutional inter-
p re t ation is vested with the judiciary, and, ultimat e ly, the Supreme Court of Canada.
M o re ove r, the responsibility of the Supreme Court is both ex cl u s ive and supre m e.
It has ex cl u s ive jurisdiction over constitutional interp re t ation because no other actors
in the constitutional scheme—neither exe c u t ives nor legi s l at u res at the prov i n c i a l
or fe d e ral leve l — h ave any kind of interp re t ive responsibility with respect to con-
stitutional norms. To adapt a distinction most fa m o u s ly made by Ronald Dwo rk i n ,
the political organs are uniquely qualified and hence confined to examine consid-
e rations of policy, wh e reas courts are ex p e rt in and limited to examining questions
of constitutional pri n c i p l e.3 0 Because the Supreme Court has ex cl u s ive juri s d i c t i o n
over constitutional interp re t ation, its interp re t ations also enjoy supre m a cy; more
a c c u rat e ly, the issue of supre m a cy among competing interp re t ations does not re a l ly
arise, because the Court’s jurisdiction is exclusive.31

I n t e rp re t ive Style: Fi n a l ly, the positivist account contains a view of interp re t ive
style. Legal interpretation is delimited by the text of the Constitution, so that the
b eginning and ending points of constitutional interp re t ation are the ex p ress term s
of individual constitutional provisions. This is not to say that principles of sub-
stantive political morality should not play a role in constitutional interpretation.
As Fred Schauer persuasively argues, some constitutional provisions appear to
i n c o rp o rate principles of political morality “by re fe re n c e,” and there fo re invite (bu t
do not compel) courts to engage in the type of norm at ive reasoning ch a ra c t e ri s t i c
of moral and political philosophy.3 2 S ch a u e r ’s point, though, is that not all prov i s i o n s
a re wo rded in this way. Setting to one side the inherent limitations of legal language
to add ress factual situations that we re unanticipated when that language was fra m e d
(the pro blem of open-tex t u redness), some provisions are re l at ive ly specific and pre-
c i s e, and admit of a narrower ra n ge of interp re t ive choices. The interp re t ive fra m e s
surrounding such terms is narrow enough to create a strong presumption against
the recourse to normative reasoning.33 Given the primacy of text in signaling the
appropriate style of interpretation, the positivist account defends the possibility
of distinguishing the construction of constitutional provisions from moral re a s o n i n g
writ-large.

The positivist account has a number of important features worth emphasizing
because of their re l evance to our analysis of the Q u ebec Secession R e fe re n c e. Fi rs t ,
a central tenet of legal positivism is a sharp distinction between legality and legi t-
imacy. A legal regime may conform with legality if it complies with the formal
rules and procedures laid down in the constitution. But such a legal regime may
nonetheless lack legi t i m a cy if it fails to accord with principles of political justice
t h at can justify the coerc ive use of state powe r. Legi t i m a cy and legality may coin-
cide; indeed, it is the ambition of liberal democra cy to make the latter a condition
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of the fo rm e r.3 4 H oweve r, in cases wh e re they dive rge (as occurred in the Q u eb e c
Secession Refe re n c e), the positivist account denies courts the power to draw them
together. 

Second, the special role of the Supreme Court in constitutional interpretation
yields a view on justiciab i l i t y. Since the interp re t ive responsibility of the Court is
both exclusive and supreme, every rule of constitutional law in principle can be
the subject of adjudication. As a consequence, every rule of constitutional law is
j u s t i c i abl e, and a dispute that is non-justiciable lies outside the bounds of consti-
tutional law. 

Fi n a l ly, the positivist account, by implication, suggests wh at inap p ro p ri ate judi-
cial behaviour consists of. Courts that look beyond the text of the Constitution as
a source of constitutional norms, that engage in amendment under the guise of inter-
pretation, that surrender interpretive authority to other organs of government, or
t h at engage in grand theorizing in a manner not invited by the constitutional tex t ,
have contravened the constitutional norms defining the judicial role.

5. Partnership and Institutional Dialogue

Sources: What is particularly striking about the Quebec Secession Reference
is that it rejects each of the features of the positivist account. Consider the judg-
ment’s conception of sources. The Court considered and rejected the notion that
the text of the Constitution Acts were exhaustive of Canadian constitutional law.
Rather, at the outset of its answer to the reference questions, the Court stated:

The “Constitution of Canada” cert a i n ly includes the constitutional texts enu m e rat e d
in s. 52(2) of the Constitution Act, 1982. Although these texts have a pri m a ry place
in determining constitutional rules, they are not exhaustive. The Constitution also
“embraces unwritten, as well as written rules”…35

The Court’s assertion that the Canadian Constitution contains unwritten rules or
“ p rinciples” (terms wh i ch the Court used interch a n ge ably, without re fe rence to the
t e chnical distinction between the two drawn by legal theori s t s )3 6 re q u i red some sort
of justifi c ation. Indeed, given the Court ’s statements in a recent judgment that wri t-
ten constitutions ground the legi t i m a cy of judicial rev i ew in liberal democra c i e s ,
and promote legal certainty and pre d i c t ab i l i t y3 7—elements of the positiv i s t
account—the Court needed to explain why the conventional account was inade-
q u at e. Unless, of cours e, wh at it meant by “unwritten rules” was confined to those
rules that have long existed as part of Canadian constitutional law, concern i n g, fo r
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example, the prerogative powers of the Crown and the doctrine of parliamentary
p riv i l ege, and wh i ch we re not extinguished by the cre ation of the Constitution Act,
1982.38

In its defense of the presence of unwritten rules or principles in the Canadian
constitutional scheme, though, it is clear that the Court had in mind much more
than these well-established rules. Upon close reading, it appears that the Court
offered two different defenses. The first justification attempted to tie the written
text and the unwritten principles of the Constitution together. According to the
C o u rt, the unwritten principles “info rm and sustain the constitutional text: they are
the vital unstated assumptions upon which the text is based.”39 This formulation
s u ggests that the principles are ge n e ral or ab s t ract in nat u re, and the specific pro-
visions of the constitutional text implement or actualize them. Indeed, the unwri t t e n
n o rms identified by the Court — fe d e ralism, democra cy, constitutionalism and the
rule of law, and respect for minority ri g h t s —we re ge n e ral or ab s t ract. These pri n-
ciples, in the Court’s words, formed the Constitution’s “internal architecture” or
“basic constitutional stru c t u re,” around wh i ch the specific provisions of the
Constitution we re fra m e d.4 0 This justifi c ation of unwritten constitutional pri n c i p l e s
also suggests that they play a rather limited practical role—as aids to the constru c-
tion of ambiguous constitutional provisions or the harmonious interpretation of
d i ffe rent and perhaps ap p a re n t ly dive rgent or conflicting constitutional prov i s i o n s .
Again, the Court said as much, when it stated that these principles “assist in the
interpretation of the text and the delineation of spheres of jurisdiction, the scope
of rights and obligations, and the role of our political institutions.”41

The difficulty with the fi rst justifi c ation is that it cannot explain the Court ’s judg-
ment, for the Court went far beyond using unwritten principles to construe ambigu-
ous constitutional provisions or reconcile provisions that we re in conflict. In fa c t ,
the constitutional text contains no re fe rences, explicit or implicit, to the legal pri n-
ciples gove rning secession. More ove r, in contrast to the ge n e rality or ab s t ra c t n e s s
of the unwritten norms of fe d e ralism, the rule of law, etc., the rules gove rning seces-
sion laid down by the Court are rather specifi c. Wh at must be ack n ow l e d ged is that
the Court engaged in a style of constitutional interp re t ation wh i ch on any positiv i s t
account would be ch a ra c t e ri zed as making constitutional rules, as opposed to mere ly
ap p lying them. In effect, the Court wove a secession clause[s] into the Constitution
t h rough the use of unwritten constitutional norms. It seems that the Court ack n ow l-
e d ged this, when it quoted, with ap p roval, a statement in an earlier judgment that
the unwritten principles could be used to fill the “gaps in the ex p ress terms of the
constitutional text.”42

Faced with the inadequacy of its fi rst justifi c ation to make sense of its judgment,
the Court offe red another. It defended the use of unwritten rules to not only cl a ri f y
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the written Constitution, but also to augment it. This argument was functional. In
the Court’s words, the unwritten rules of Canadian constitutional law exist:

because pro blems or situations may arise wh i ch are not ex p re s s ly dealt with by the
text of the Constitution. In order to endure over time, a constitution must contain a
c o m p re h e n s ive set of rules and principles wh i ch are cap able of providing an ex h a u s-
tive legal framework for our system of government.43

The Court ’s argument ap p e a red to be that the written text of the Constitution cannot
possibly specify in advance adequate rules to govern all the situations that may
a rise in the future in wh i ch the constitutional order has a stake or interest. The dif-
ficulty with this argument, though, is that it ap p e a rs to beg the question as to why
the ap p ro p ri ate solution to this in a given case would be to evo l ve the Constitution
t h rough judicial interp re t ation of the underlying principles at its fo u n d ation, rat h e r
than to turn responsibility over to the political actors to effect an amendment of
the Constitution, pursuant to the pro c e d u res provided in Pa rt V of the C o n s t i t u t i o n
Act, 1982. Here one kind of institutional answer that might have at least limited
t h e o retical fo rce is that the practice re fe rence of questions from the political bra n ch
to the Court gives it a place, wh e re invited by the political bra n ch to do so, in ch a rt-
ing the future influence of the Constitution on political events that the court might
not possess when deciding cases and controve rsies. It should be noted that, in the
Secession Refe re n c e, the ve ry constitutional basis for re fe rences was ch a l l e n ge d,
and the Court had to provide an explicit affi rm ation of the legi t i m a cy of the insti-
tutional role thrust upon it through the practice of the reference. Yet, in that part
of the judgment as well, the Court remained large ly unfo rthcoming with any ge n e ra l
t h e o ry about the significance of the re fe rence for the balance of judicial and political
action in charting the future evolution of constitutional law and politics. 

Thus, what the Court required, but what its judgment did not provide, is an
account of sources that justifies the re c o u rse to unwritten constitutional norms. In
our view, the theory that best justifies the judgment is one we call dualist inter-
pretation.44 The dualist scheme comprehends two different interpretive roles for
c o u rts. Fi rst, there is the task of o rd i n a ry interp re t at i o n, wh e reby courts interp re t
and ap p ly the constitutional text in the fashion suggested by the conve n t i o n a l
account. The existence of unwritten norms is ack n ow l e d ged here; howeve r, their
role is limited to resolving textual ambiguities and reconciling conflicting prov i-
sions. Ord i n a ry interp re t ation cove rs day - t o - d ay mat t e rs in the life - cy cle of modern
c o n s t i t u t i o n s — s p e c i fi c a l ly, the resolution of concrete legal disputes befo re court s
of law wh e re the parties do not ch a l l e n ge the ve ry legi t i m a cy of the constitutional
order itself. 

H oweve r, at ex c eptional moments, a court may engage in ex t ra - o rd i n a ry inter -
p re t at i o n, in wh i ch the text assumes secondary import a n c e. Here, the Constitution
is comprehended as a scheme of principle orga n i zed around unwritten norms that
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explain, and are implemented by, the constitutional text. These norms are rega rd e d
as providing “an ex h a u s t ive legal fra m ewo rk for our system of gove rn m e n t ,” and
as a consequence, invite the courts to interp ret them in a manner that, in positiv i s t
eyes, would re s e m ble amendment, and lead to the fashioning of new constitutional
rules. We would classify the Court ’s judgment in the Q u ebec Secession R e fe re n c e
as a paradigmatic case of extra-ordinary interpretation.

The dualist scheme raises a number of questions that revolve around the rela-
tionship between the power of the courts to engage in ex t ra - o rd i n a ry interp re t at i o n ,
and the power of political institutions to alter the Constitution through fo rm a l
amendment. The fi rst concerns the re s p e c t ive roles of ex t ra - o rd i n a ry interp re t at i o n
and formal amendment: has extra-ordinary interpretation displaced the need for
o rd i n a ry amendment, and if not, how do we determine wh i ch one applies? The sec-
ond question raised by the dualist scheme concerns the distinction between ex t ra -
o rd i n a ry interp re t ation and fo rmal amendment: are ex t ra - o rd i n a ry interp re t at i o n s
of the Constitution equivalent to amendments, or are they something different?
A gain, the Court was wo e f u l ly uncl e a r, in large part because while at some points
it re c og n i zes the ex t ra - o rd i n a ry nat u re of the context, in many other places it seeks
to present its judgment as quite ordinary, rather than acknowledging that it had
shifted ge a rs into an ex t ra - o rd i n a ry mode. Thus, for ex a m p l e, at one point it stat e d
t h at the duty to nego t i ate fl owed not from a positive re fe rendum result that
amounted to a rep u d i ation of the existing constitutional ord e r, but rather from any
proposals for constitutional amendment.45

Nonetheless, some points are clear. Extra-ordinary interpretations, in strictly
l egal terms, are not fo rmal amendments to the constitutional text. But ex t ra - o rd i n a ry
i n t e rp re t ation does fo rce the positivist distinction between amendment and inter-
p re t ation, and replaces it with a broader notion of constitutional evolution. Instead
of imagining the Constitution as bounded or as containing gaps, that must be add e d
to by constitutional amendment, dualist interpretation views the Constitution as
a dynamic entity that aspires to exhaustiveness. In one narrow sense, the written
Constitution does “run out,” because the textual provisions may not add ress a par-
ticular scenario. But in a more fundamental sense, it does not, because the intern a l
l ogic of the constitutional document is cap able of gove rning those situations. Th e
extension of the internal logic of the Constitution occurs either through formal
amendment or extra-ordinary interpretation.46

I n t e rp re t ive Responsibility: Another distinctive fe at u re of the judgment is that
it vests substantial, if not ex cl u s ive, responsibility for interp reting the constitutional
rules on secession in particular situations or contexts with political organs, not the
c o u rts. This is a break with the Canadian constitutional tradition, wh i ch, as the Court
itself noted, has hitherto drawn a distinction between the law of the Constitution,
wh i ch was judicially enfo rc e abl e, and the political conventions of the Constitution,
wh i ch we re only subject to political sanctions. Indeed, given that the operation of
the unwritten rules on secession was held to impose binding legal obl i gations on
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the fe d e ral and provincial gove rnments, one might have expected the Court to hold
t h at the ap p l i c ation of those rules to particular situations re l ated to secession wo u l d
be a matter of judicial interp re t ive re s p o n s i b i l i t y. Howeve r, the Court noted “that
judicial intervention, even in relation to the law of the Constitution, is subject to
the Court’s appreciation of its proper role in the constitutional scheme.”47

The Court then went to hold that its role was “limited to the identification of
the re l evant aspects of the Constitution in their broadest sense.”4 8 The re l evant con-
stitutional ru l e s — d e fined in earlier passage s — fell into two cat ego ries. Fi rst, there
we re the pre - requisites to the duty to engage in constitutional nego t i ations: a re f-
e rendum vote by “a clear majority [of the population of Quebec] on a clear ques-
tion” that evinced their intention to secede from Canada. Second, there were the
rules gove rning both the process and outcome of the nego t i ations themselves. Th e
C o u rt ’s gove rning premise ap p e a red to be that those nego t i ations must be conducted
“in accordance with the underlying constitutional principles already discussed,”
such as democracy.49 This premise led the Court to reject the view that a positive
referendum would impose a “legal obligation on the other provinces and federal
gove rnment to accede to the secession of a prov i n c e.”5 0 But it also rejected the “the
reve rse proposition, that a clear ex p ression of self-determ i n ation by the people of
Q u ebec would impose n o o bl i gations upon the other provinces or the fe d e ral gov-
ernment.”51 Instead, the Court held that a positive referendum vote for secession
t ri gge rs “a re c i p rocal obl i gation on all parties to Confe d e ration to nego t i ate con-
stitutional changes to respond to that desire,” which seems to amount to an obli-
gation not only to nego t i at e, but to nego t i ate in good fa i t h .5 2 M o re ove r, the judgment
seemed to suggest that the substantive outcome of any agreement must show ade-
q u ate respect for the unwritten constitutional principles. Thus, the Court stated that
“[t]he nego t i ation process must be conducted with an eye to the constitutional pri n-
ciples we have outlined, which must inform the actions of all the participants in
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the nego t i ation pro c e s s .”5 3 B eyond specifying these constitutional rules, the Court
stated that it had “no supervisory role.”54

G iven this radical dep a rt u re from normal constitutional pra c t i c e, the Court owe d
us an account of how it understood its role in the Canadian constitutional sch e m e.
The Court offe red two such ex p l a n ations. The fi rst, odd ly enough, reve rted to the
traditional distinction between the law of the Constitution and “the workings of
the political process.”55 The former defines the constitutional framework within
wh i ch the latter sorts of non-constitutional decisions are made. More ove r, because
those latter decisions are non-constitutional, they are beyond the scope of judicial
review and non-justiciable. As the Court stated:

The Court has no superv i s o ry role over the political aspects of constitutional nego-
t i ations. Equally, the initial impetus for nego t i ation, namely a clear majority on a cl e a r
question in favour of secession, is subject only to political eva l u at i o n, and pro p e rly
so.56

A few sentences lat e r, the Court re - i t e rated the distinction between the legal fra m e-
wo rk gove rning secession and the non-justiciability of the political judgments that
must be made within that fra m ewo rk, when it add e d, “[t]o the extent that the ques-
tions are political in nature, it is not the role of the judiciary to interpose its own
v i ews on the diffe rent nego t i ating positions of the part i e s .”5 7 Fi n a l ly, the Court cl a r-
i fied that non-legal was synonymous with non-justiciabl e, when it re fe rred to “[t]he
non-justiciability of political issues that lack a legal component.”58

The difficulty with this justifi c ation is that it does not yield the Court ’s innovat ive
holding that the rules gove rning secession are at once lega l ly binding and non-jus-
t i c i abl e. Rat h e r, the Court ap p e a rs to have regressed to the standard view that the
l aw of the Constitution is the business of the Courts, and defines the decisional space
within wh i ch the political process can proceed unimpeded aside from those con-
s t raints. Judicial interp re t ation of the Constitution, in other wo rds, is both ex cl u s ive
and supre m e. This sort of analysis suggests the fo l l owing rat i o— t h at the legal ru l e s
gove rning secession are fully justiciabl e, but that beyond those legal re q u i re m e n t s ,
political actors may act unconstra i n e d. The Court, though, held ex a c t ly the oppo-
site—that the legal rules governing secession are non-justiciable (or at least not
f u l ly justiciable), but that those rules are lega l ly binding on all parties to the nego-
t i ating process and must guide their deliberations. In other wo rds, the Court ’s judg-
ment modified the traditional ap p ro a ch to interp re t ive responsibility in two diffe re n t
respects. First, it replaced exclusive with shared interpretive jurisdiction, giving
the political actors a role in constitutional interp re t ation. More ove r, by esch ew i n g
a “superv i s o ry ro l e,” the Court may have even divided interp re t ive supre m a cy ove r
the Constitution, at least with respect to the rules governing secession. 
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The Court ’s second justifi c ation spoke dire c t ly to these novel aspects of its judg-
ment. Instead of sharp ly distinguishing between law and politics, the Court re l i e d
on the comparat ive institutional adva n t age of the political actors in this area of con-
stitutional interpretation, stating that the Court itself lacked the requisite “infor-
m ation and ex p e rt i s e.”5 9 E l ab o rating upon the info rm ational limitations of the
l i t i gation process, the Court explained that “the methods ap p ro p ri ate for the search
for truth in a court of law are ill-suited to getting to the bottom of constitutional
n ego t i at i o n s .”6 0 C l a rifying the limitations of its ex p e rt i s e, the Court reasoned that
“the strong defence of legi t i m ate interests and the taking of positions wh i ch, in fa c t ,
i g n o re the legi t i m ate interests of others is one that also defies legal analy s i s .”6 1 I n
other wo rds, judicially enfo rc e able standards are absent. Pre s u m ably, shared juri s-
diction and divided supremacy are suitable responses to these institutional con-
siderations. 

U n fo rt u n at e ly, the Court ’s second justifi c ation is pro bl e m atic as well. It is not
at all cl e a r, for ex a m p l e, that the Court is incap able of adjudicating upon both the
p re-conditions to, and the process and outcome of, constitutional nego t i ations. Th e
i n t e rp re t ation of the terms “clear majority” and “clear question,” the enfo rc e m e n t
of the obl i gation to nego t i ate in good faith, and even the compliance of a nego t i at e d
agreement with certain basic constitutional principles, are not totally beyond the
realm of judicial competence.6 2 As the deb ate over the political questions doctri n e
illustrates, judicially enforceable standards can always be developed. Moreover,
assuming these institutional considerations to be va l i d, they fail to define the Court ’s
ro l e. Although the Court has esch ewed the prospect of supervision, it neve rt h e l e s s
articulated the justifications behind the rules governing secession. Although this
fe at u re of the judgment may be necessary in cases of ex t ra - o rd i n a ry interp re t at i o n ,
one gets the sense that the Court would have offe red these justifi c ations rega rd l e s s .

The account wh i ch best explains the Court ’s judgment is one we call the model
of joint constitutional re s p o n s i b i l i t y. It is inspired by Law rence Sage r ’s theory of
the underenforced constitutional norm. Sager’s basic claim is that there are situ-
ations wh e re the U. S. Supreme Court, “because of institutional concerns, has fa i l e d
to enfo rce a provision of the Constitution to its full conceptual boundari e s .”6 3 Th at
n o rm is lega l ly valid to its full conceptual limits. Judicial decisions only demarc at e
the limits of its judicial enforcement, and reflect the practical limitations on the
ability of courts to tra n s l ate ab s t ract constitutional ideals into judicially enfo rc e abl e
s t a n d a rds. Beyond the boundaries of judicial competence, then, it is for the political
organs of the Constitution to frame their own interpretations of those norms and
assess their own compliance with them. Thus, interp re t ive responsibility for 
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p a rticular constitutional norms is both shared and div i d e d. It is shared to the ex t e n t
t h at courts are re s p o n s i ble for art i c u l ating constitutional norms in their concep t u a l ly
ab s t ract fo rm. But interp re t ive responsibility is divided because beyond the limits
of doctri n e, constitutional interp re t ation is left to the political organs. The image
which emerges is one of “judicial and legislative cooperation in the molding of
concrete standards through which elusive and complex constitutional norms …
come to be applied.”64

The model of joint constitutional responsibility also draws a distinction betwe e n
the full conceptual limits of a constitutional norm and the boundaries of judicial
e n fo rc e ab i l i t y. The limits of justiciab i l i t y, though, turn not on competence but on
l egi t i m a cy. Vesting the courts with ex cl u s ive and supreme interp re t ive re s p o n s i b i l i t y
c re ates the danger of marginalizing the Constitution in public discours e. By deny i n g
d e m o c ratic institutions any role in constitutional interp re t ation, those institutions
m ay fail to examine constitutional considerations at all in the legi s l at ive pro c e s s .
As a consequence, the Constitution may recede from importance in public life. Th i s
is a particular pro blem for liberal democracies like Canada, for wh i ch constitutions
a re a central component of national self-unders t a n d i n g. We adopt here the (admit-
t e d ly simplifying) distinction between civic nations, wh i ch are founded on the basis
of a shared commitment to principles of political justice, and ethnic nations, that
a re viewed as instruments to ensure the surv ival and fl o u rishing of a particular peo-
ple or Volk. In civic nations like Canada, the principles of political justice often
take the form of written constitutions. Written constitutions, then, serve as the
cement of social solidari t y, and can give rise to a constitutional pat riotism. Howeve r,
for that constitutional pat riotism to be sustained, it is imperat ive that constitutional
discourse take place not just in the courts, but in democratic institutions, giving
a concrete political existence to the common values and principles that underpin
such constitutional patriotism.65

The model of joint constitutional responsibility raises a number of difficult ques-
tions. The fi rst is the question of wh i ch constitutional norms should be subject to
this shared and divided jurisdiction, as opposed to ex cl u s ive judicial interp re t at i o n .
The judgment itself offe rs little assistance in this rega rd. By focusing on institutional
considerations, to the exclusion of the larger issues of political legitimacy raised
by involving the courts in the future of the fe d e ration, the Court dep rived itself of
the opportunity to address this issue. It may be that what drove the Court was a
sense that the judicial interp re t ation of the rules gove rning secession would have
failed to generate widespread acceptance in the political community. This is yet
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another part of the judgment where the Court owed us a better explanation than
it provided.

The second question raised by the model of joint constitutional responsibility
c o n c e rns the interp re t ive responsibility of political institutions.6 6 Th at re s p o n s i b i l i t y
entails an obl i gation for the political organs to lay down re l at ive ly concrete pri n-
ciples that interpret and apply the constitutional rules governing secession. This
o bl i gation fo l l ows from the ge n e ral principle that rules of constitutional law often
must be interp reted and specified to be fully implemented. Courts do this thro u g h
the development of doctri n e. Political institutions, by contrast, may do this thro u g h
s t atutes, resolutions, or decl a rations. In the wa ke of the Q u ebec Secession R e fe re n c e,
for ex a m p l e, political institutions must now define wh at a clear majority and a cl e a r
question mean. These terms are not self-defining, and require elaboration. This,
of cours e, is the best way to understand the proposed C l a rity Act (Bill C- 20), the
long title of wh i ch is “An Act to give effect to the re q u i rement for cl a rity as set out
in the opinion of the Supreme Court of Canada in the Q u ebec Secession
R e fe re n c e.”6 7 I n d e e d, one effect of the judgment has been to fo rce these issues onto
the fo re f ront of the political agenda. Bill C-20 takes up this ch a l l e n ge, by spelling
out pro c e d u res and cri t e ria according to wh i ch the House of Commons will deter-
mine whether a clear majority has voted in favour of a clear question in favour of
secession. The more ge n e ral point is that the vesting of interp re t ive re s p o n s i b i l i t y
with political institutions enhances political accountab i l i t y. The Court ’s
simultaneous statement that it lacked the power to interpret the rules governing
secession, but that the political institutions were charged with this task, had the
e ffect of cl a rifying the lines of re s p o n s i b i l i t y.6 8 Thus, coupled with a mu ch cl e a re r
l egal fra m ewo rk gove rning secession, the judgment means that political institutions
can no longer avoid difficult questions on the pre t ext that they are clouded in con-
stitutional uncert a i n t y. Indeed, there is no doubt that Q u ebec Secession Refe re n c e
gave rise to a political dynamic that made the enactment of Bill C- 20 both polit-
ically inevitable and constitutionally required.

A further pers p e c t ive on the Court ’s view of interp re t at ive responsibility is pro-
vided by Sunstein’s observation that certain judicial outcomes can be unders t o o d
as democracy-promoting, or even democracy-forcing.69 The Court may further a
c o n c eption of deliberat ive democra cy by deciding in such a way as to re q u i re demo-
cratic deliberation, or to improve its quality. In some instances, where positions
a re entre n ched and common ground elusive, there may be not be an evident start i n g
point or even rules of the game for democratic deliberation, the idea of a “clear
b a ck ground” against wh i ch democratic institutions can wo rk. By specifying some
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general rules or norms that can constitute legitimate common ground on which
deliberation might occur, but by refusing to decide in such a way as to foreclose
the possible outcomes of deliberation, the Court promotes democra cy. In fact, the
duty to nego t i ate—the most striking unwritten rule elab o rated by the Court in this
decision—could well be described as “democra cy - fo rc i n g.” The democratic angle
is useful, part i c u l a rly, in pointing out the ove rs i m p l i fi c ation in the positivist account
that suggests the appropriate posture for the Court, where the existing law “runs
o u t ,” is to leave mat t e rs to the political process or constitutional amendment. But
by failing to act at all, the Court may, in certain situations, actually worsen, or
i n c rease the transaction costs, of the political actors resolving the controve rs y, or
agreeing to new explicit constitutional rules for future resolution of this kind of
controversy by the judiciary.

The final question is whether the model of joint constitutional responsibility
ex cludes the possibility of judicial rev i ew entire ly. Recall that constitutional ru l e s
a re valid to their conceptual limits, but are undere n fo rced for reasons of legi t i m a cy.
It is not inconceivable, then, that a situation might arise where an interpretation
put on an undere n fo rced constitutional rule by a political institution might be con-
c ep t u a l ly inva l i d. This is a hard case, because the courts defer mat t e rs to the political
institutions pre c i s e ly because a judicial decision would lack the requisite legi t i m a cy.
But if a political institution’s interp re t ation is concep t u a l ly fl awe d, then its decision
may lack legitimacy as well. It may be in these exceptional cases that the courts
would retain the power to strike down political decisions. Indeed, one of the jus-
tifications for allowing courts to articulate a theory underlying a provision may
be to put political institutions on notice that such judicial rev i ew is still ava i l abl e.
What this suggests is that the model of joint responsibility is ultimately founded
on judicial self-re s t raint, rather than the ab d i c ation of the power of judicial rev i ew
in defe rence to the pre rogat ives of the other bra n ches of gove rnment. Thus, we are
s o m ewh at skeptical that the Court has washed its hands entire ly of the rules 
gove rning secession.7 0 In this rega rd, the enactment of Bill C-20 may rather 
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u n ex p e c t e d ly give the courts an opening to re-enter the legal fray over the consti-
tutional framework regarding secession, because it provides a statutory basis for
judicial interve n t i o n .7 1 I n d e e d, interp reting the Court to have closed off further d i a -
l og u e ex ante with the political bra n ches by perm a n e n t ly renouncing interp re t ive
responsibility over certain subject-mat t e r — p re - j u d ging its competence, as it we re,
without being willing to consider, based on the issues that emerge, wh i ch have suf-
ficient legal elements to warrant further intervention—would suggest not joint
re s p o n s i b i l i t y, but ab d i c ation of re s p o n s i b i l i t y, at odds with the Court ’s own sub-
stantive criteria for sharing.72

I n t e rp re t ive Style: The final issue we add ress in this section is the Court ’s inter-
pretive methodology. Instead of sticking closely to the constitutional text, as the
c o nventional account urges courts to do, the Court art i c u l ated a norm at ive vision
of the Canadian constitutional ord e r. This is evident from the outset of the judgment,
where the Court stated that this case presented “momentous questions that go to
the heart of our system of constitutional government.”73 After dealing with some
preliminary objections to its reference jurisdiction, the Court then turned not to
the text of the Constitution Acts, but to the unwritten principles of constitutional
l aw that lay at the fo u n d ation of the Canadian constitutional ord e r. The Court then
went on to discuss each principle in considerable detail, both at the level of theory
and practice. Thus, the Court took pains to distinguish constitutional democracy
subject to the rule of law from simple majority rule. Out of these principles, the
Court then fashioned the constitutional rules governing secession.

The Court offe red little in the way of justifi c ation for its ascent to ab s t ract nor-
m at iv i t y. This is rather unfo rt u n at e, given its dep a rt u re from its normal pra c t i c e — t o
b egin with the re l evant provisions of the Constitution. The Court came closest to
p roviding a justifi c ation, though, in its scat t e red re fe rences to the re l at i o n s h i p
between legality and legitimacy. To the Court, legality stood for the compliance
of public decision-making with the institutional formalities and procedures laid
down by the constitutional text. Legitimacy, by contrast, referred to the justness
or rightness of a constitutional regi m e. A constitution is legi t i m ate if it re flects “the
a s p i rations of the people,” suggesting that a democratic pedigree is one condition
of legi t i m a cy.7 4 Another condition of legi t i m a cy, though, is compliance with “mora l
values, many of wh i ch are imbedded in our constitutional stru c t u re,” including va l-
ues which presumably do not merely reflect majority preferences.75

The Court ’s statements on the re l ationship between legality and legi t i m a cy are
h a rd to interp ret, because they point to two rather diffe rent conceptions of that re l a-
tionship. At times, the Court argued that legality and legi t i m a cy are both necessary,
but not sufficient, cri t e ria for the surv ival of a constitutional system. On this account,
l egi t i m a cy and legality are analy t i c a l ly distinct. Thus, the Court was careful to point
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out that the pat ri ation of the Constitution in 1982 complied both with re q u i re m e n t s
of legality (adoption by the Imperial Pa rliament) and legi t i m a cy (the conve n t i o n s
gove rning constitutional amendments); by implication, had either been absent, the
1982 amendments might not have taken hold. At other times, though, the Court
seemed to suggest that legality is a necessary means to securing legi t i m a cy. As we
noted earl i e r, this is the aspiration of liberal democra cy. We take this to be the mean-
ing of the Court’s obscure statement that in the Canadian constitutional tradition
“legality and legitimacy are linked.”76

The Court’s apparently contradictory statements on the relationship between
legitimacy and legality can be reconciled in the following way. On most occa-
sions—in the day-to-day operations of the state—legality is sufficient to secure
the legitimacy of liberal democratic regimes. However, in exceptional circum-
stances, legality and legitimacy may come apart, so that the issue of legitimacy
must be add ressed dire c t ly. It is re a d i ly ap p a rent from the judgment that a positive
re fe rendum vote in favour of secession would fo rce ap a rt legi t i m a cy and lega l i t y
in this manner. Thus, while the Court noted that “the results of a re fe rendum have
no direct role or legal effe c t ,” it also noted that the “continued existence and oper-
ation of the Canadian constitutional order cannot remain indifferent to the clear
ex p ression of a clear majority of Quebecois that they no longer wish to remain in
C a n a d a ,” because the latter amounted to a “clear rep u d i ation of the existing con-
stitutional order.” 77

The coming ap a rt of legality and legi t i m a cy in ex c eptional circumstances ra i s e s
the question of how the legi t i m a cy of a constitutional order could be re s t o re d. Th e
positivist account, for example, suggests that the express exclusion of the courts
f rom the amending pro c e d u res re flects an institutional division of labour betwe e n
the courts and the political organs of the Constitution in the protection of lega l i t y
and legi t i m a cy. Courts ensure fidelity to legality through judicial rev i ew; Pa rl i a m e n t
and the provincial legislatures use the amending power to ensure that the consti-
tutional scheme as a whole is legitimate. The special role of institutions that are
p o l i t i c a l ly accountable in constitutional ch a n ge might in fact render judicial amend-
ment illegi t i m at e. Wh at the Court had to explain, then, is why it did not allow the
n o rmal processes of constitutional politics and amendment to operat e, and instead
took on the task of restoring the legitimacy of the Canadian Constitution itself.
I n d e e d, how could the principles of the Canadian constitutional order legi t i m at e ly
gove rn or stru c t u re a process whose starting premise was, in the Court ’s own admis-
sion, a clear rep u d i ation of that order? It would seem that only constitutional amend-
ment by the political actors could reconcile the repudiation of the constitutional
o rder by one province with the ove rall legality and integrity of that ord e r, thro u g h
formalizing the response to repudiation in a constitutional amendment.
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H oweve r, once we examine the political context surrounding the Q u eb e c
S e c e s s i o nR e fe re n c e, it becomes evident that the Court acted in the face of the fa i l-
u re of fe d e ral political institutions to face the ch a l l e n ge posed by the re fe re n d u m
p rocess in Quebec to the legi t i m a cy of the Canadian constitutional ord e r, and the
c o m p a rable fa i l u re of the Quebec sep a ratists to even engage the issue of the legi t-
i m a cy of secession in terms of Canadian constitutional principles, rights, and inter-
ests, claiming that the choice to make a state is a matter of the will of a Volk,
impervious to any effects on “others” who are not members of the Volk. Before
the reference questions had been issued, it was entirely open to the federal gov-
e rnment to lay down principles gove rning re fe renda and secession. To do so, how-
ever, would have been to confront the Schmittean extra-legalism of the Quebec
separatists with a unilateral claim of the “enemy” (the federal authorities) about
l egi t i m a cy. This would have re i n fo rced the notion, propounded by sep a ratists, that
wh at was at stake was mere ly a clash of wills, unre s o l vable by any agreed or share d
legal principles or conception of legitimacy. 

In thus re fe rring the matter to the Supreme Court, the fe d e ral gove rnment made
a brilliant institutional wager—that the Court would not simply be identified by
those whom it sought to persuade of the illegi t i m a cy of unilat e ral secession, with
the fe d e ral authorities a n d with one side in a boundless political stru gg l e. The Court
could effe c t ive ly play a political role that the fe d e ral gove rnment would fail at pre-
c i s e ly because of the Court ’s observa n c e, histori c a l ly and in this ve ry case, of insti-
tutional constraints on its interpretive authority that would allow it to be fairly
p e rc e ived as not “politicized” in the sense that sep a ratists initially cl a i m e d t h at it
would inevitably be if it chose to adjudicate the matter. In sum, the Court had to
play a political role, which it could only legitimately and effectively do through
setting institutional bounds around its engagement with the political choices of polit-
ical actors. 

The political context, and the Court ’s response to it, explains the shift to ex t ra -
o rd i n a ry interp re t ation. More ove r, the ch a l l e n ge to the legi t i m a cy of the Canadian
Constitution raised by the case also makes sense of the Court ’s ascent to ab s t ra c t
normativity. In the submissions of the parties, the Court was presented with two
d ra m at i c a l ly diffe rent and mu t u a l ly incompat i ble accounts of the legi t i m a cy of the
Canadian constitutional ord e r. On the one hand, the fe d e ral gove rnment took the
position that democratic ex p ressions of the will of the people of a province in them-
s e l ves we re of no significance to the legi t i m a cy of the constitutional sch e m e. Rat h e r,
what was dispositive was adherence to legality, which, in the case of secession,
was adherence to the amending pro c e d u res laid down in Pa rt V of the C o n s t i t u t i o n
Act, 1982. On the other hand, the amicus curiae took exactly the opposite posi-
t i o n — t h at the legi t i m a cy of the Canadian constitutional order was entire ly dep e n-
dent on expressions of democratic will, and that constitutional procedures could
not fetter the right of Quebec to self-determination.

This clash of constitutional visions placed the Court in an ex t ra o rd i n a ri ly diffi c u l t
position. Choosing one position by necessity entailed the rejection of the other.
Had the Court sided with one of the parties, its judgment would have, in effect,
re n d e red the Constitution illegi t i m ate in the eyes of a large segment of Canadians.
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But nor was it open to the Court to avoid the ab s t ract norm at ive dispute at the heart
of the litigation, in a manner akin to that suggested by Cass Sunstein. Sunstein pro-
poses that, in normal cases, courts should be averse to grounding their decisions
in controve rsial moral or political theories, because those theories are unlike ly to
s e c u re wide agreement in liberal societies ch a ra c t e ri zed by the fact of re a s o n abl e
pluralism. He argues, though, that it may be possible that persons who disagree
on a fundamental level may neve rtheless agree on particular results, and on re a s o n s
that operate at a relatively low level of abstraction to justify them. Sunstein also
a ck n ow l e d ges, howeve r, that there are other cases, rather atypical of the daily fa re
of public law litigation, wh e re it is inap p ro p ri at e, or unre a l i s t i c, to seek low - l eve l ,
untheorized or undertheorized agreement. He remarks that there are occasions
where deciding cases on the basis of abstract, “relatively large-scale principles”
is “legi t i m ate and even glori o u s ,” re fe rring to “ra re occasions when more ambitious
thinking becomes necessary to re s o l ve a case or when the case for ambitious theory
is so insistent that a range of judges can converge on it.”78

The limitation of Sunstein’s account (as he himself ack n ow l e d ges) is that low -
level agreement may not always be possible, especially when disagreements on
fundamental questions of principle produce disagreements on specific outcomes.
In the Q u eb e c Secession Refe re n c e, for ex a m p l e, the norm at ive dispute was of this
nature, because the competing constitutional visions of the parties dictated dra-
matically different positions on the question of unilateral secession. Indeed, had
the Court tried to follow Sunstein’s advice on how normal cases should be adju-
d i c at e d, it would have courted disaster. Justifying its decision on the basis of a the-
o retical account that was obscure and underd eveloped might have cre ated the
misunderstanding that it was applying one party’s view by stealth, throwing into
question the ve ry legi t i m a cy of its judgment. In fact, in a more recent art i c u l at i o n
of his theory of adjudication, Sunstein actually raises the possibility that higher
l evel agreement about ge n e ral norms may ex a c t ly be wh at is re q u i re d, wh e re sharp
d ive rgences of pers p e c t ive exist at a more concrete level. Howeve r, Sunstein iden-
t i fies this situation stro n g ly with constitution-making, not interp re t at i o n .7 9 Yet, wh i l e
this observation may be sound, there is no intrinsic reason why the only situat i o n
wh e re agreement is easier with respect to ab s t ract principles and harder with re s p e c t
to particulars is that of constitution-making. 

If one understands the Court’s task as to provide a judgment that is legitimate
in the eyes of Canadians on both sides of the secession debate, then we can see
clearly why it resorted to general principles to craft its ruling. In the perspective
of the divide between federalists and secessionists, these principles could enjoy
the re a s o n able assent of eve ryo n e, wh e reas at the core of the deb ate over secession
is in fact the moral bindingness of the constitutional t ext on Queb e c, given the seces-
sionist historical narrat ive of Queb e c ’s “ex clusion” in the cre ation of a self-standing
w ritten constitution in 1982, and the fa i l u re to re m e dy this ex clusion in subsequent
rounds of constitutional negotiations (Meech Lake, Charlottetown). Indeed, one
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could even say that in appealing to the four principles, the Supreme Court was
appealing to the pride of the separatists that, contrary to the suspicions of many
of their opponents, their movement is entire ly liberal democrat i c. How then could
they really repudiate the principles in question? And if they could not repudiate
the principles, then how could they not accept the proposition that secession itself
must take place in accordance with those principles? Thus, while in this case the
C o u rt ’s fo rmal legi t i m a cy was weak, given the secessionist rep u d i ation of the fo rm a l
t ext of the Constitution as a basis for deciding Queb e c ’s future in re l ation to Canada,
its substantive legi t i m a cy was stro n g. Yet the Court ap p a re n t ly saw how easily this
s u b s t a n t ive legi t i m a cy would slip away, we re it re q u i red to ap p ly in detail the
ab s t ract principles upon wh i ch it re l i e d, and there fo re enu n c i ated its refusal to do
so.

The judgment in the Q u ebec Secession Refe re n c e a c c o rd i n g ly suggests the pos-
sibility of a dynamic interaction between sources, interp re t ive re s p o n s i b i l i t y, and
i n t e rp re t ive style. The idea is that only particular combinations of conceptions of
s o u rces, interp re t ive re s p o n s i b i l i t y, and interp re t ive style will together secure the
l egi t i m a cy of judicial rev i ew. These diffe rent components balance each other,
t ogether constituting a theory of constitutional interp re t ation. More ove r, alteri n g
a conception of one element in this package necessitates the modification of the
o t h e rs. The positivist account, for ex a m p l e, balances a ro bust notion of interp re t ive
responsibility—judicial interpretation of the Constitution is both exclusive and
s u p re m e — against a view of interp re t ive style that sharp ly distinguishes adjudicat i o n
f rom norm at ive reasoning wri t - l a rge, and a narrow view of legal sources. The ascent
to ab s t ract norm at ivity in the Q u ebec Secession Refe re n c e, along with an ex p a n s ive
v i ew of sources, accord i n g ly re q u i red an adjustment in the Court ’s conception of
i n t e rp re t ive re s p o n s i b i l i t y, to one wh e re interp re t ive jurisdiction is both shared and
divided.

The re s o rt to ab s t ract norm at ivity in the Q u ebec Secession Refe re n c e raises the
i n t e resting question of wh e n s u ch a shift is justifi e d. In this judgment, for ex a m p l e,
the ascent to ab s t ract norm at ivity went hand-in-hand with ex t ra - o rd i n a ry adjudi-
cation. In this judgment, the two were part and parcel of the same phenomenon.
But one could imagine situations where the sort of institutional failure that gave
rise to ex t ra - o rd i n a ry interp re t ation here did not exist, but the Court neve rt h e l e s s
ascended to abstract normativity. Novel cases, cases where there are conflicting
lines of authority, or cases where the established case-law seems to run counter
to widely held moral and political values—different varieties of hard cases—all
might invite the court to engage in what Ronald Dworkin calls a process of “jus-
tificatory assent.”80

Another question which emerges is whether the phenomenon of institutional
fa i l u re explains some of the more dra m atic judicial decisions in Canadian consti-
tutional history. The fa i l u re of the Trudeau gove rnment and the provinces to agre e
on a set of principles regarding provincial participation in the patriation of the
Canadian Constitution may account for the holding on constitutional conve n t i o n s
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in the Patriation Reference. The goal of relying on conventions was to combine
an ambitious norm at ive account of the Canadian fe d e ration with institutional self-
re s t raints in the enfo rcement of those norms, albeit in a diffe rent manner from the
Q u eb e c Secession Refe re n c e. Howeve r, the use of conventions cre ated serious pro b-
lems of its own, because it confe rred constitutional significance and norm at ive fo rc e
on mere political practice and tradition without any further considerations. Likew i s e,
the inability of the fe d e ral and provincial gove rnments to strengthen the economic
union may have motivated the Court to step into the bre a ch, with a series of ambi-
tious judgments on the fe d e ral trade and commerce powe r, fe d e ral jurisdiction ove r
p e a c e, order and good gove rnment, mobility rights, and the constitutional aspects
of conflicts of law s .8 1 This suggestion is speculat ive, but we raise it for discussion.
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