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Respondent’s Argument in Reply to the Interveners

A) The Mistaken Approach to Party Liability

1. The Criminal Lawyers’ Association (“CLA”) argues that s. 241 is overbroad by
presenting an elaborate and novel theory about party liability. Its argument, however: a) fails to
recognize that those guilty of assisting suicide are principals, not parties; b) erroneously
characterizes s. 241 as “unique in all the law of Canada,”' when it is, like many other offences,
aimed at preventing a socially-undesirable result the victim might nevertheless desire; and ¢)

wrongly seeks to make a malevolent motive a constitutionally-required feature of this offence.

2. Much of the CLA’s argument is focused on the use of language in s. 241 and other
offences aimed at identifying party liability, words such as “counsel,” “aid” or “abet.” But a
“party to an offence” in s. 21 of the Criminal Code includes the person who “actually commits
it” (“quiconque la commet réellement™),” that is, the principal. The fact that s. 241 uses words
normally associated with party liability should not divert attention from the fact that the only
person who commits an offence under s. 241 is the one who does the counselling, the aiding or

the abetting. That person is, by definition, the principal.

ol

3. Nomenclature matters here. Characterizing those committing the offences in s. 241 as
principals is consistent with the treatment of other actors in similar types of offences. It
undermines the CLA’s attempt to portray this offence as both unusual and unfair because the
“principal” (who, on their version, is the person who commits suicide) is not criminally liable.
For this offence, and others like it, the person whom the CLLA would characterize as a “principal”

is more properly viewed as a “victim.”

4. The offences in the Criminal Code and other federal statutes listed by the CLA show that
an individual may desire certain conduct that would not attract criminal sanction for that person,
but the law nevertheless forbids another from assisting the individual in achieving that goal. All

of the sexual offences described by the CLA? may involve consensual activity by “rational and

"CLA’s factum, para. 29
* Criminal Code, s. 21(1)a)
* CLA factum, para. 25, Appendix, pp.19-22, 30-32



autonomous moral agents,”4 but Parliament has decided to prohibit individuals from relying on
such consent. In the case of sexual offences, it is because Parliament prescribes an age of

consent.

5. The CLA’s list is also incomplete. For example, it is not a crime to consume dangerous
drugs such as heroin or methamphetamine, or to ask for assistance in consuming. However, the
person who sticks the needle in the drug user’s arm is guilty of trafficking by administration, if

the drug user lives,” and manslaughter, if the drug user dies.’

6. The CLA’s argument involves a failure to appreciate that for certain offences, Parliament
has deemed the presence or absence of consent irrelevant. And even where the consenting party
could be prosecuted, not all of them will be: polygamous spouses and incestuous relatives may
be mature, rational and willing, but spared from prosecution. Neither our substantive criminal
law, nor the Charter, has ever required some sort of symmetry between the liability of parties to
transactions that might be seen as consensual; indeed, s. 23.1 of the Criminal Code makes it
abundantly clear that there is no necessity that there be symmetry of liability between aiders and

abetters and the persons they assist.”

7. There are good policy reasons to hold one side of certain transactions, and one side only,
to account. For assisted suicide, the law tells potential assisters that they should not assume the
desire to die is “static, unchangeable, or indeed pa.ram‘ount.”8 Suicide prevention is a compelling
public policy goal. The potential assister is in a special relationship to the person desiring death,
possibly that person’s only avenue of hope. The law requires potential assisters to be unflinching
in their encouragement of the desire to live, rather than confirming the suicidal person’s present

belief that their life is not worth living.”

8. The CLA also contends that s. 241 is overbroad because it fails to distinguish the

“genuinely loving spouse” from the “greedy heir.”'® However, motive has long been considered

4_ CLA factum, para. 31

? Controlled Drugs and Substances Act, $5. 2, 5

SR.v. Creighton, [1993] 3 S.C.R. 3 at 53-54, 74-75 (per McLachlin 1.); R. v. Worrall (2009), 189 C.C.C.(3d) 79
(Ont.S.C.1), at pp. 81-83,86-87, 93-94

" Criminal Code, s. 23.1

SJ.A. Laing, “Assisting Suicide,” 54 J. Crim. L. 106 at p.110 (1990)

°J.A.. Laing, atp. 110

YcLa’s factum, paras. 32, 37



irrelevant to criminal culpability,'' and there is no principled reason malevolent motives should
be constitutionally required to prevent overbreadth. Furthermore, attempting to distinguish good
motives from bad, or dealing with cases involving multiple motives, would render prosecution
challenging. What the CLA demands (or says the Charter demands) is that the Canadian law

replicate the Swiss law, which criminalizes only those assisters who act for selfish reasons. '

B) The Interveners and the Slippery Slope

9. To a remarkable extent, the factums of the interveners who advocate striking down the
present laws demonstrate the legitimacy of concerns for the slippery slope that would ensue
following any declaration of invalidity. The language they use shows the lack of any firm
consensus even among themselves about the definition of the group for whom the present law is
overbroad, and a misplaced confidence in doctors’ ability to distinguish the vulnerable from the
non-vulnerable. Absent firm consensus and manageable boundaries, the risk to vulnerable

individuals will inevitably increase.

10. Underlying each factum are unstated assumptions and conflicting criteria about how a
scheme of assisted suicide would operate. The HIV/Aids Legal Network (“HIV Network™)
contemplates a law that allows “those capable of making a voluntary decision to [die],”" a law
that is unburdened by “bureaucratic barriers.”'* The Unitarian Council wants a law for people
who are “decisionally competent, terminally ill and grievously suffering.”*® The Alliance of
People with Disabilities (“Alliance™) would add “people with a progressive disability” to the
Unitarians’ list,' a highly si gnificant expansion of the group. Dying with Dignity objects to the
trial judge’s blanket exclusion of the clinically depressed.'” Both the HIV Network'® and the
Farewell Foundation/AQDMD (“Farewell Foundation™)'® would not limit the class of potential

assisters to doctors. The Farewell Foundation would not impose limitations such as terminal

" U.SA. v. Dynar, [1997] 2 S.C.R. 462 at para.79; Lewis v. The Queen, [1979] 2 S.C.R. 821 at pp. 831-838
12 Shariff Report at paras. 25, 31 and attached article at p. 6930 (JR, Vol. XX VI, pp. 6831, 6833, 6930); TJ
Reasons at paras. 67, 68, 205, 368, 589-593 (IR, Vol. I, pp. 24, 63, 113, 174-175).

" Legal Network factum, para. 22

" Legal Network factum, paras. 30-32

' Canadian Unitarian Council factum, paras. 18, 27

1 Alliance factum, para. 7

" Dying with Dignity factum, para. 19

18 1 egal Network factum, para. 26

' Farewell Foundation factum, para. 28



illness, but permit it for people who are simply “weary of life;”*” in short, a full-fledged right to

assisted suicide, which lies at the bottom of the slippery slope.

11.  The existence of any set of criteria will ultimately depend on the assisters’ fine
judgments. Dying with Dignity is confident that doctors can distinguish between: rational death-
seekers and those with distorted thought processes;”' the ambivalent and the resolute;? the truly
consenting from the non-consenting;> those whose decisions are compromised by social
prejudices, internalized biases, and family pressures, and those who do not face such pressures.**
Significantly, however, the Canadian Medical Association says that the challenges that will be
faced by doctors in this regard have been “understated,” having regard to factors such as resource
constraints and the intricacy of the patient-doctor relaticmship.25 This frank and cautionary
admission stands in stark contrast to the confident assertions of the interveners and the trial

judge.

C) There is No Infringement of the Right to Life

12. Some interveners argue for an expansive reading of the right to life in 5.7 of the
Charter,” anchored in a right to autonomous decision-making about personal or private matters.
In the context of refusing medical treatment, this Court and other courts have accepted that
autonomy underlies s.7’s liberty and security of the person interests.”” Even if the right to life
similarly evinces concern for autonomy (which is not conceded), what the interveners seek is
recognition of a much more robust form of protection than has been recognized for liberty and

security of the person interests.

13. The previous decisions of this Court have emphasized that the right to engage in

autonomous decision-making is not absolute.”® Section 7 does not protect all matters of personal

0 Farewell Foundation factum, para. 24

! Dying with Dignity factum, para. 10

2 Dying with Dignity factum, para. 9

5 Dying with Dignity factum, para.9

sz Dying with Dignity factum, para. 10

3 CMA factum, paras. 24 and 25

%6 Canadian Civil Liberties Association (CCLA) factum, paras.4-18; Dying with Dignity factum, para. 3

T 4.C. v. Manitoba (Director of Child and Family Services), [2009] 2 S.C.R. 181; Malette v. Shulman (1990), 72
OR.(2d) 417 (C.A)

% Blencoe v. British Columbia (Human Rights Commission), [2000] 2 S.C.R. 307 at para,54



preference,” and protection is limited to private and personal decision-making.”® As with s. 8 of

the Charter, the notion of privacy that s. 7 guarantees is protection against state interference.”!

14. Context matters greatly in s. 7 interpretation, and what the interveners fail to
acknowledge is that the right claimed here is not the shield of protecting one’s body from assault
(as in the cases on which they rely), but the sword of a right to the involvement of others in
suicide. This argument finds no support in the general s.7 law, the refusal of treatment cases in

particular, or by strained analogies to the heroic acts of Good Samaritans and soldiers.>

15. The state has a compelling interest in the act of assisted suicide, as all judges in
Rodriguez found,® because it is an act involving critical social interactions, not private ones. To
paraphrase Wilson I. in Operation Dismantle,”* unrestrained autonomy is incompatible with
living in organized society. To give broad effect to the value of autonomy as part of the right to
life in s. 7 would be to deny the state interest, to render the three s.7 rights indistinct, and to

dismantle the necessary limits placed on autonomy by this Court.

D) The Blurring of the Rights Analysis

16. In their s.7 analysis, the Canadian Civil Liberties Association (“CCLA™) frequently
change the definition of the group to which they say the s. 7 right applies, such that it is difficult
to determine exactly what right is sought to be protected. At times the CCLA refers to “all
individuals who are physically incapable of ending their own lives;” at other times to “those
who, with sound mind, voluntarily want to ... control the timing and manner of their death;”*®
and yet at other times to “informed, terminally ill and suffering individuals.”*’ None of these

articulations match the appellants’ definition, and carefully defining the class alleged to be

unfairly affected is critical to the overbreadth analysis.

¥ R. v. Malmo-Levine; R. v. Caine, [2003] 3 S.C.R. 571, at para. §6
% Godbout v. Longueuil (City), [1997] 3 S.C.R. 844, at para. 66
'R v. Monney, [1999] 1 S.C.R. 652, at para.44

2 CCLA factum, para. 10

3 4.C. v. Manitoba, para. 137

3 Operation Dismantle v. The Queen, [1985] 1 S.C.R. 441 atp. 488
B CCLA factun, para. 16.

3 CCLA factum, para. 17.

37 CCLA factum, para. 18.



17.  The HIV Network also blurs the rights analysis, by conflating the analysis under ss. 7, 12
and 15 of the Charter, arguing that the alleged discriminatory effects of the prohibitions, and the
alleged cruel impacts, should be considered under s. 7. The analyses of separate rights must be
kept distinct. Where a specific claim is captured by another section, it should be dealt with under
the analytical framework set out by this Court for that section, and not the more general
framework of 5.7.%* Incorporating an equality argument into s.7, particularly as has been done by
the HIV Network, improperly equates discrimination with distinction and avoids the full analysis
that this Court requires in determining whether a distinction is in fact discriminatory.
Furthermore, this conflation of ss.15 and 7 overlooks the fact that the appellants’ claim under s.7
is not limited to those who are unable to end their lives without assistance. Similarly, any s.12
claim should be dealt with under the framework for analysis developed by this Court for that
section, including a determination of whether an individual is subject to “treatment” by the state.
Section 12 was raised and rejected in Rodriguez,” and is not the subject of a constitutional

question in this case.

E) There is no Violation of Section 15

18. The Alliance and Dying with Dignity allege that the respondent’s position is patronizing
and paternalistic because it is based on the view that persons with disabilities are incapable of
autonomous decision making.* This is a misstatement of the respondent’s position. All
individuals considering suicide, whether they have disabilities or not, are potentially vulnerable.
The additional risk to those with disabilities lies not in their capacity to make an autonomous
decision, but in society’s prejudicial reaction to a request for death from such individuals. The
risk is created by society’s tendency to automatically support such a request as a result of an
assumption that the lives of individuals with disabilities are less valuable. The protection
provided by the prohibitions against assisted suicide and euthanasia is not patronizing,

paternalistic or discriminatory. The prohibitions seek to protect a// vulnerable individuals from

3 Re Pacificador and Republic of the Philippines (1993), 83 C.C.C.(3d) 210 (Ont.C.A.), at pp.226-227
39 Rodriguez v. British Columbia (Attorney General), [1993] 3 S.C.R. 519, atpp. 611-612
“ Dying with Dignity factum, para. 15; APD factum, para. 16.



those who are affected by a prejudice that the lives of persons with disabilities are less worthy of

living - a prejudice which the evidence at trial showed was all too commonly held.”

F) Section 1 of the Charter

19. The interveners focus on the absolute nature of the prohibition in s. 241(b) as being
unjustifiable for the inconsistently-defined group of individuals that they say are adversely
impacted by the law. While to a large degree their s.1 arguments are simply repetitions of
arguments made with respect to arbitrariness or gross disproportionality analysis under s. 7,

certain features of them merit comment.

20. Both the CCLA" and the Farewell Foundation® suggest that something less than an
absolute prohibition is workable, Because there are other laws available to protect the vulnerable,
such as the law of homicide in s. 222 of the Code. But a more relaxed law, one that would allow
all those who want to die to ask for help, and allow some of those who are asked to help to
decide to give it, can reasonably be expected to lead to more deaths than the current law; and
many questionable ones, if we can judge by the Belgian experience. Homicide laws are not a
perfectly effective deterrent. Parliament must be able to cast the net more broadly to achieve the

legislative purpose, which is to keep vulnerable people alive, not just to prosecute their killers.

21. Moreover, as the Canadian Medical Association points out,* distinguishing the
vulnerable from the non-vulnerable will remain a challenge. The hypothetical class of the non-
vulnerable, subject to wide-ranging definitional challenges, may have members very close to the
line who will benefit from an absolute law’s protection. Parliament is entitled to a large measure

of deference in concluding that only an absolute proscription will meet its objectives.

41 TJ Reasons at paras. 194, 811, 819, 848-853 (JR, Vol. I, p. 60 and Vol. I1, pp. 29, 31, 37-38); Martin Affidavit at
paras. 10, 12-14 (JR, Vol. XXVII, pp. 6817-6818); Wiebe Affidavit at paras. 17-23, 27-38 (JR, Vol. XXXI, pp.
7817-7818, 7820-7823); Frazee Report at paras. 31, 33-40 (JR, Vol. XLIV, pp. 12107-12110).

2 CCLA factum, para. 25

* Farewell Foundation factum, paras. 16-17, 26-30

# CMA factum, paras. 24-25



All of which is respectfully submitted.
The
Dated at Ottawa this LL day of September, 2014

NE el Ok

Robert J. Frater \Q/\ Donnaree Nygard

Counsel for the Respondents, the Attorney General of Canada
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