Court File No. 35591

IN THE SUPREME COURT OF CANADA
(ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH COLUMBIA)

BETWEEN:

LEE CARTER, HOLLIS JOHNSON, DR. WILLIAM SHOICHET, THE BRITISH
COLUMBIA CIVIL LIBERTIES ASSOCIATION AND GLORIA TAYLOR

APPELLANTS
(Respondents/Cross-Appellants)
-and -

ATTORNEY GENERAL OF CANADA

RESPONDENT
(Appellant)
- and-
ATTORNEY GENERAL OF BRITISH COLUMBIA
RESPONDENT
(Appellant)

FACTUM OF THE INTERVENER,
COUNCIL OF CANADIANS WITH DISABILITIES AND THE CANADIAN
ASSOCIATION FOR COMMUNITY LIVING
(Pursuant to Rule 42 of the Rules of the Supreme Court of Canada)

BAKERLAW SUPREME ADVOCACY LLP
Barristers & Solicitors 340 Gilmour Street, Suite 100
4711 Yonge Street, Suite 509 Ottawa, ON K2P OR3

Toronto, ON M2N 6K8
Marie-France Major

David Baker Tel.: (613) 695-8855

Emily Shepard Fax: (613) 695-8580

Tel.: (416) 533-0040 Email: mfmajor@supremeadvocacy.ca

Fax: (416) 533-0050

Email: dbaker@bakerlaw.ca Ottawa Agent for Counsel for the
eshepard@bakerlaw.ca Intervener, Council of Canadians with

Disabilities and the Canadian Association
Counsel for the Intervener, Council of for Community Living
Canadians with Disabilities and the
Canadian Association for Community
Living



mailto:dbaker@bakerlaw.ca
mailto:eshepard@bakerlaw.ca
mailto:mfmajor@supremeadvocacy.ca

Court File No. 35591

IN THE SUPREME COURT OF CANADA
(ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH COLUMBIA)

BETWEEN:

LEE CARTER, HOLLIS JOHNSON, DR. WILLIAM SHOICHET, THE BRITISH
COLUMBIA CIVIL LIBERTIES ASSOCIATION AND GLORIA TAYLOR
APPELLANTS
(Respondents/Cross-Appellants)
-and -

ATTORNEY GENERAL OF CANADA

RESPONDENT
(Appellant)
- and-
ATTORNEY GENERAL OF BRITISH COLUMBIA
RESPONDENT
(Appellant)

-and —

ATTORNEY GENERAL OF ONTARIO, ATTORNEY GENERAL OF BRITISH
COLUMBIA, ATTORNEY GENERAL OF QUEBEC, ALLIANCE OF PEOPLE WITH
DISABILITIES WHO ARE SUPPORTIVE OF LEGAL ASSISTED DYING SOCIETY,

ASSOCIATION FOR REFORMED POLITICAL ACTION CANADA, CANADIAN
CIVIL LIBERTIES ASSOCIATION, CANADIAN HIV/AIDS LEGAL NETWORK AND
HIV & AIDS LEGAL CLINIC ONTARIO, THE CANADIAN MEDICAL
ASSOCIATION, CANADIAN UNITARIAN COUNCIL, CATHOLIC CIVIL RIGHTS
LEAGUE, FAITH AND FREEDOM ALLIANCE AND THE PROTECTION OF
CONSCIENCE PROJECT, THE CATHOLIC HEALTH ALLIANCE OF CANADA, THE

CHRISTIAN LEGAL FELLOWSHIP, CHRISTIAN MEDICAL AND DENTAL

SOCIETY OF CANADA, CANADIAN FEDERATION OF CATHOLIC PHYSICIANS’
SOCIETIES, COLLECTIF DES MEDECINS CONTRE L’EUTHANASIE, COUNCIL OF
CANADIANS WITH DISABILITIES AND THE CANADIAN ASSOCIATION FOR
COMMUNITY LIVING, CRIMINAL LAWYERS’ ASSOCIATION (ONTARIO), DYING

WITH DIGNITY, EVANGELICAL FELLOWSHIP OF CANADA, FAREWELL
FOUNDATION FOR THE RIGHT TO DIE AND THE ASSOCIATION QUEBECOISE

POUR LE DROIT DE MOURIR DANS LA DIGNITE, AND EUTHANASIA
PREVENTION COALITION (BRITISH COLUMBIA)

INTERVENERS



FARRIS, VAUGHAN, WILLS &
MURPHY LLP

25th Floor, 700 West Georgia Street
Vancouver, BC V7Y 1B3

Joseph J. Arvay, Q.C.
Alison Latimer

Sheila M. Tucker

Tel.: (604) 684-9151
Fax: (604) 661-9349
Email: jarvay@farris.com

Counsel for the Appellants

ATTORNEY GENERAL OF CANADA
50 O'Connor Street, Suite 500, Room 556
Ottawa, ON K1P 6L2

Robert J. Frater

Melissa Nicolls

BJ Wray

Donnaree Nygar

Tel.: (613) 670-6289

Fax: (613) 954-1920

Email: robert.frater@justice.gc.ca

Counsel for the Respondent, Attorney
General of Canada

ATTORNEY GENERAL OF BRITISH
COLUMBIA

P.O. Box 9280

Stn Prov. Govt.

Victoria, BC V8W 9J7

Bryant Mackey
Christina Drake
Tel.: (250) 356-8890
Fax: (250) 356-9154

Counsel for the Respondent, Attorney
General of British Columbia

GOWLING LAFLEUR HENDERSON LLP

2600 - 160 Elgin St
Ottawa, ON K1P 1C3

Jeffrey W. Beedell

Tel.: (613) 786-0171

Fax  (613) 788-3587

Email: jeff.beedell@gowlings.com

Ottawa Agent for Counsel for

Appellants

BURKE ROBERTSON
441 MaclLaren Street, Suite 200
Ottawa, ON K2P 2H3

Robert E. Houston, Q.C.

Tel.: (613) 236-9665

Fax. (613) 235-4430

Email: rhouston@burkerobertson.com

Ottawa Agent for Counsel for

the

the

Respondent, Attorney General of British

Columbia


mailto:jarvay@farris.com
mailto:jeff.beedell@gowlings.com
mailto:robert.frater@justice.gc.ca
mailto:rhouston@burkerobertson.com

ATTORNEY GENERAL OF ONTARIO
720 Bay Street, 4th Floor
Toronto, ON M5G 2K1

Zachary Green

Tel.: (416) 326-4460

Fax: (416) 326-4015

Email: zachary.green@ontario.ca

Counsel for the
General of Ontario

Intervener, Attorney

PROCUREUR GENERAL DU QUEBEC
1200, Route de I'Eglise, 2éme étage
Québec, QC G1V 4M1

Sylvain Leboeuf

Syltiane Goulet

Tel.: (418) 643-1477

Fax: (418) 644-7030

Email: Sylvain.leboeuf@justice.gouv.gc.ca

Counsel for the
General of Quebec

Intervener, Attorney

PALIARE ROLAND ROSENBERG
ROTHSTEIN LLP

155 Wellington St. West, 35" floor
Toronto, ON M5V 3H1

Gordon Capern

Michael Fenrick

Tel.: 416-646-4311

Fax: 416-646-4301

Email: gordon.capern@paliareroland.com

CANADIAN HIV/AIDS LEGAL
NETWORK

1240 Bay St., Suite 600

Toronto, ON M5R 2A7

Richard Elliott

Tel.: 416-595-1666 (ext. 229)
Fax: 416-595-0094

Email: relliott@aidslaw.ca

BURKE ROBERTSON
441 MaclLaren Street, Suite 200
Ottawa, ON K2P 2H3

Robert E. Houston, Q.C.

Tel.: (613) 236-9665

Fax. (613) 235-4430

Email: rhouston@burkerobertson.com

Ottawa Agent for Counsel for the
Intervener, Attorney General of Ontario

NOEL & ASSOCIES
111, rue Champlain
Gatineau, QC J8X 3R1

Pierre Landry

Tel.: (819) 771-7393

Fax:  (819) 771-5397

Email: p.landry@noelassocies.com

Ottawa Agent for Counsel for the
Intervener, Attorney General of Quebec

SUPREME ADVOCACY LLP
340 Gilmour Street, Suite 100
Ottawa, ON K2P OR3

Marie-France Major
Tel.: (613) 695-8855
Fax: (613) 695-8580
Email: mfmajor@supremeadvocacy.ca

Ottawa Agent for Counsel for the
Intervener, Canadian HIVV/AIDS Legal
Network (the 'Legal Network') and the HIV
& AIDS Legal Clinic Ontario (""HALCQO")


mailto:zachary.green@ontario.ca
mailto:rhouston@burkerobertson.com
mailto:Sylvain.leboeuf@justice.gouv.qc.ca
mailto:p.landry@noelassocies.com
mailto:gordon.capern@paliareroland.com
mailto:relliott@aidslaw.ca
mailto:mfmajor@supremeadvocacy.ca

HIV & AIDS LEGAL CLINIC ONTARIO
65 Wellesley Street East, Suite 400
Toronto, ON M4Y 1G7

Ryan Peck

Tel:  416-340-7790
Fax: 416-340-7248
Email: peckr@lao.on.ca

Counsel for the Intervener, Canadian
HIV/AIDS Legal Network (the "Legal
Network') and the HIV & AIDS Legal
Clinic Ontario (""HALCO™")

MILLER THOMSON LLP
3000, 700 - 9th Avenue SW
Calgary Alberta T2P 3V4

Gerald Chipeur, Q.C.

Bradley Miller

Tel: (403) 298-2434

Fax: (403) 262-0007

Email: gchipeur@millerthomson.com

Counsel for the Intervener, Christian
Legal Fellowship

ASSOCIATION FOR REFORMED
POLITICAL ACTION (ARPA) CANADA
1 Rideau Street, Suite 700

Ottawa, ON K1N 8S7

Andre Schutten

Tel.: (613) 297-5172

Fax: (613) 670-5701

Email: Andre@ARPACanada.ca

Counsel for the Intervener, Association
for Reformed Political Action Canada

SUPREME ADVOCACY LLP
340 Gilmour Street, Suite 100
Ottawa ON K2P OR3

Eugene Meehan, Q.C.

Tel: (613) 695-8855

Fax: (613) 695-8580

Email: emeehan@supremeadvocacy.ca

Ottawa Agent for Counsel for
Intervener, Christian Legal Fellowship

the


mailto:Andre@ARPACanada.ca

NORTON ROSE FULBRIGHT CANADA
LLP

1, Place Ville Marie, Bureau 2500

Montréal, QC H3B 1R1

Pierre Bienvenu

Andres C. Garin

Vincent Rochette

Tel.: (514) 847-4452

Fax: (514) 286-547

Email: pierre.bienvenu@nortonrose.com

Counsel for the Intervener, Physicians'
Alliance Against Euthanasia

GEOFFREY
CORPORATION
Suite 1700 - 1185 West Georgia Street
Vancouver, BC V6E 4E6

TROTTER LAW

Geoffrey Trotter

Tel.: (604) 678-9190
Fax: (604) 259-2459
Email: gt@gtlawcorp.com

Counsel for the Intervener, Evangelical
Fellowship of Canada

VINCENT DAGENAIS GIBSON LLP
260 Dalhousie Street, Suite 400
Ottawa, ON K1N 7E4

Albertos Polizogopoulos
Tel.: (613) 241-2701
Fax: (613) 241-2599
Email: albertos@vdg.ca

Counsel for the Intervener, Christian
Medical and Dental Society of Canada

NORTON ROSE FULBRIGHT CANADA
LLP

1500-45 O'Connor Street

Ottawa, ON K1P 1A4

Sally Gomery

Tel.: (613) 780-8604

Fax: (613) 230-5459

Email: sally.gomery@nortonrose.com

Counsel for the
Alliance Against

Ottawa Agent for
Intervener, Physicians'
Euthanasia

VINCENT DAGENAIS GIBSON LLP
260 Dalhousie Street, Suite 400
Ottawa, ON K1N 7E4

Albertos Polizogopoulos
Tel.: (613) 241-2701
Fax: (613) 241-2599
Email: albertos@vdg.ca

Ottawa Agent for Counsel for the
Intervener, Evangelical Fellowship of
Canada


mailto:pierre.bienvenu@nortonrose.com
mailto:sally.gomery@nortonrose.com
mailto:gt@gtlawcorp.com
mailto:albertos@vdg.ca
mailto:albertos@vdg.ca

VINCENT DAGENAIS GIBSON LLP
260 Dalhousie Street, Suite 400
Ottawa, ON K1N 7E4

Albertos Polizogopoulos
Tel.: (613) 241-2701
Fax: (613) 241-2599
Email: albertos@vdg.ca

Counsel for the Intervener, Canadian
Federation of Catholic Physicians'
Societies

SACK GOLDBLATT MITCHELL LLP
1100 - 20 Dundas St West

Box 180

Toronto, ONM5G 2G8

Cynthia Petersen

Kelly Doctor

Tel.: (416) 977-6070

Fax: (416) 591-7333

Email: cpetersen@sgmlaw.com

Counsel for the Intervener, Dying with
Dignity

POLLEY FAITH LLP
80 Richmond Street West, Suite 1300
Toronto, ONM5H 2A4

Harry Underwood

Tel.: (416) 365-6446

Fax: (416) 365-1601

Email: hunderwood@polleyfaith.com

Counsel for the Canadian

Medical Association

Intervener,

SACK GOLDBLATT MITCHELL LLP
500 - 30 Metcalfe Street
Ottawa, ON, K1P 5L4

Raija Pulkkinen

Tel..: (613) 235-5327

Fax: (613) 235-3041

Email: rpulkkinen@sgmlaw.com

Ottawa Agent for Counsel for the
Intervener, Dying with Dignity

GOWLING LAFLEUR HENDERSON LLP
2600 - 160 Elgin St
Ottawa, ON K1P 1C3

D. Lynne Watt

Tel.: (613) 786-8695

Fax  (613) 563-9869

Email: lynne.watt@gowlings.com

Ottawa Agent for Counsel for the
Intervener, Canadian Medical Association


mailto:albertos@vdg.ca
mailto:cpetersen@sgmlaw.com
mailto:rpulkkinen@sgmlaw.com
mailto:hunderwood@polleyfaith.com
mailto:lynne.watt@gowlings.com

VINCENT DAGENAIS GIBSON LLP
260 Dalhousie Street, Suite 400
Ottawa, ON K1N 7E4

Albertos Polizogopoulos
Tel.: (613) 241-2701
Fax: (613) 241-2599
Email: albertos@vdg.ca

Counsel for the Intervener, Catholic

Health Alliance of Canada

SACK GOLDBLATT MITCHELL LLP
1100 - 20 Dundas St. W.
Toronto, ON M5G 2G8

Marlys A. Edwardh

Daniel Sheppard

Tel.: (416) 979-4380

Fax: (416) 979-4430

Email: medwardh@sgmlaw.com

Counsel for the Intervener, Criminal

Lawyers" Association (ON)

GRATL& COMPANY
302-560 Beatty Street
Vancouver, BC V6B 2L3

Jason B. Gratl

Tel.: (604) 694-1919

Fax: (604) 608-1919

Counsel for the Intervener, Farewell
Foundation For The Right To Die

GOWLING LAFLEUR HENDERSON LLP
2600 - 160 Elgin St
Ottawa, ON K1P 1C3

D. Lynne Watt

Tel.: (613) 786-8695

Fax  (613) 563-9869

Email: lynne.watt@gowlings.com

Ottawa Agent for Counsel for the
Intervener, Criminal Lawyers’ Association
(ON)

GOWLING LAFLEUR HENDERSON LLP
2600 - 160 Elgin St
Ottawa, ON K1P 1C3

Guy Régimbald

Tel.: (613) 786-0197

Fax  (613) 563-9869

Email: guy.regimbald@gowlings.com

Ottawa Agent for Counsel for the
Intervener, Farewell Foundation For The
Right To Die


mailto:albertos@vdg.ca
mailto:medwardh@sgmlaw.com
mailto:lynne.watt@gowlings.com
mailto:guy.regimbald@gowlings.com

GRATL& COMPANY
302-560 Beatty Street
Vancouver, BC V6B 2L3

Jason B. Gratl
Tel.: (604) 694-1919
Fax: (604) 608-1919

Counsel for the Intervener, Association
gquébécoise pour le droit de mourirdans la
dignité

BORDEN LADNER GERVAIS LLP
Scotia Plaza, 40 King Street West
Toronto, ONM5H 3Y4

Christopher D. Bredt
Ewa Krajewska
Margot Finley

Tel.: (416) 367-6165
Fax: (416) 361-7063
Email: cbredt@blg.com

Counsel for the Intervener, Canadian Civil
Liberties Association

BENNETT JONES LLP
Suite 3400, P.O. Box 130
One First Canadian Place
Toronto, ONM5X 1A4

Robert W. Staley

Ranjan K. Agarwal

Jack R. Maslen

Tel.: (416) 777-4857

Fax: (416) 863-1716

Email: staleyr@bennettjones.ca

Counsel for the Intervener, Catholic Civil
Rights League

GOWLING LAFLEUR HENDERSON LLP
2600 - 160 Elgin St
Ottawa, ON K1P 1C3

Guy Régimbald

Tel.: (613) 786-0197

Fax  (613) 563-9869

Email: quy.regimbald@gowlings.com

Ottawa Agent for Counsel for the
Intervener, Association québécoise pour le
droit de mourirdans la dignité

BORDEN LADNER GERVAIS LLP
Suite 1300, 100 Queen Street
Ottawa, ON K1P 1J9

Nadia Effendi

Tel.: (613) 787-3562
Fax: (613) 230-8842
Email: neffendi@blg.com

Counsel for the
Civil  Liberties

Ottawa Agent for
Intervener, Canadian
Association

BENNETT JONES LLP

Suite 1900, World Exchange Plaza
45 O'Connor Street

Ottawa, ON K1P 1A4

Sheridan Scott

Tel.: (613) 683-2300

Fax: (613) 683-2323
Email: scotts@bennettjones.com

Ottawa Agent for Counsel for the
Intervener, Catholic Civil Rights League


mailto:guy.regimbald@gowlings.com
mailto:cbredt@blg.com
mailto:neffendi@blg.com
mailto:staleyr@bennettjones.ca
mailto:scotts@bennettjones.com

BENNETT JONES LLP
Suite 3400, P.O. Box 130
One First Canadian Place
Toronto, ON M5X 1A4

Robert W. Staley

Ranjan K. Agarwal

Jack R. Maslen

Tel.: (416) 777-4857

Fax: (416) 863-1716

Email: staleyr@bennettjones.ca

Counsel for the Intervener, Faith and
Freedom Alliance and Protection of
Conscience Project

BORDEN LADNER GERVAIS LLP
1200 - 200 Burrard Street
Vancouver, BC V7X 1T2

Angus M. Gunn, Q.C.
Tel.: (604) 687-57
Fax: (604) 687-1415

Counsel for the Intervener, Alliance Of
People With Disabilities Who Are
Supportive of Legal Assisted Dying Society

FARRIS, VAUGHAN,
MURPHY LLP

Box 10026, Pacific Ctr. S. TD Bank Twr
25th Floor - 700 Georgia Street West
Vancouver, BC V7Y 1B3

WILLS &

Tim A. Dickson

R.J.M. Androsoff

Tel.: (604) 661-9341
Fax: (604) 661-9349
Email: tdickson@farris.com

Counsel for the Canadian

Unitarian Council

Intervener,

BENNETT JONES LLP

Suite 1900, World Exchange Plaza
45 O'Connor Street

Ottawa, ON K1P 1A4

Sheridan Scott

Tel.: (613) 683-2300

Fax: (613) 683-2323
Email: scotts@bennettjones.com

Ottawa Agent for Counsel for the
Intervener, Faith and Freedom Alliance and
Protection of Conscience Project

BORDEN LADNER GERVAIS LLP
Suite 1300, 100 Queen Street
Ottawa, ON K1P 1J9

Nadia Effendi

Tel.: (613) 787-3562
Fax: (613) 230-8842
Email: neffendi@blg.com

Ottawa Agent for Counsel for the
Intervener, Alliance Of People With
Disabilities Who Are Supportive of Legal
Assisted Dying Society

BORDEN LADNER GERVAIS LLP
Suite 1300, 100 Queen Street
Ottawa, ON K1P 1J9

Nadia Effendi

Tel.: (613) 787-3562
Fax: (613) 230-8842
Email: neffendi@blg.com

Ottawa Agent for Counsel for the
Intervener, Canadian Unitarian Council


mailto:staleyr@bennettjones.ca
mailto:scotts@bennettjones.com
mailto:neffendi@blg.com
mailto:tdickson@farris.com
mailto:neffendi@blg.com

SCHER LAW
CORPORATION
69 Bloor Street East, Suite 210
Toronto, ONM4W 1A9

Hugh R. Scher

Geoff Cowper, Q.C.

Tel.: (416) 515-9686

Fax: (416) 969-1815

Email: hugh@sdlaw.ca

PROFESSIONAL

Counsel for the Intervener, Euthanasia
Prevention Coalition and Euthanasia
Prevention Coalition - British Columbia

FASKEN MARTINEAU DuMOULIN LLP
55 Metcalfe Street, Suite 1300
Ottawa ON, K1P 6L5

Yael Wexler

Tel.: (613) 236-3882

Fax: (613) 230-6423
Email: ywexler@fasken.com

Ottawa Agent for Counsel for the
Intervener, Euthanasia Prevention Coalition
and Euthanasia Prevention Coalition -
British Columbia


mailto:hugh@sdlaw.ca
mailto:ywexler@fasken.com

TABLE OF CONTENTS

PAGE

PART | = STATEMENT OF FACT ...ttt nnnae e 1
THE INTEIVENELS ..ottt bbbt bt bbbt e bt et e et et e st e bt nbesbe b e eneas 1
The Record iN this PrOCEEUING .......c.uiiiiieiieie ettt sb et 1
PART Il = STATEMENT OF ISSUES .......ooooiiiiiietre et 4
PART I —=STATEMENT OF ARGUMENT .....oooiiiii et 4
(a) Stare Decisis and the Role of Parliament .............ccooeiieiieieiiec e 4

(b) Disability Rights Under Sections 7 and 15 of the Charter...........cccooeveiinin e 5

(c) AS/E Distinct from End-of-Life Treatment..........cccoviiieiieie e 6

(d) Autonomy t0 ChO0SE DEALN.........coiiiiiiiieii e et 7

(e) Persons with Disabilities are VUINErabIe ............cooveeiieiicie e 8
PART IV and V- COSTS AND ORDER REQUESTED........c.cccoveiiiiiii e 10
PART VI — TABLE OF AUTHORITIES.......cct ittt 11

PART VII —=STATUTORY PROVISIONS .........ooiii e 13



PART | - STATEMENT OF FACTS
The Interveners

1. The Council of Canadians with Disabilities (“CCD”) is a national umbrella organization
representing persons with disabilities in Canada. It is accountable to a membership of several
hundred thousand members with disabilities through its provincial and national member

organizations.

2. The Canadian Association for Community Living (“CACL”) is one of Canada’s ten
largest not-for-profit organizations, composed of ten provincial and three territorial associations,

with over 400 local associations and 40,000 members.

3. They are the organized national representatives of persons with disabilities in Canada,
which have a lengthy history of championing the rights of persons with disabilities with

government and before Canadian courts and tribunals.

4, Included amongst their members are persons living with (1) irremediable pain; (2)
shortened life expectancy; (3) lost control of bodily functions; (4) a limited range of methods
available to commit suicide; (5) dependence upon others for accommodation and intimate care;
and (6) an inability to express agency and autonomy through conventional means. CCD/CACL’s
members are fully aware and sensitive to the dangers of paternalism and to the profound losses
endured by many persons with disabilities, including during the period leading up to the end of

their lives.

The Record in this Proceeding

5. The interveners adopt the facts as set out in the factum of the Attorney General of Canada
(llAGC’!)ll

6. Contrary to assertions at paragraph 61 of the appellants’ draft Reply Factum,® the AGC
did challenge the fairness of the evidentiary constraints imposed upon it at trial.? It renewed its
challenge before the British Columbia Court of Appeal (“BCCA”). Unfortunately, it failed to

! Factum of the Respondents dated July 4, 2014 at paras. 6-60 [Respondent’s Factum].
2 Draft Reply Factum of the Appellants dated July 31, 2014 [Appellants’ draft Reply Factum].
® Respondent’s Factum, supra note 1 at para. 21.



adduce the evidence it was prevented from introducing at trial* and has decided it cannot correct
its error before this Court.> CCD/CACL raised this issue both before the BCCA® and in its

application for leave to intervene on the appellants’ leave application before this Court.’

7. As a result the trial record in this proceeding is incomplete and unbalanced on crucial
issues including: (1) the widespread suicidal ideation initially experienced by persons with
disabilities responding to their disabilities;® (2) relevant exploitation and abuse to which people
with disabilities and the elderly are subjected:® (3) prejudice faced by persons with disabilities in
society at large and in the medical community;™® (4) the impact the lack of palliative care and
support services has on suicidal ideation;** (5) the impaired agency of persons with disabilities in
dependent circumstances;'? (6) evidence of clinicians about the impact resulting from a state
sanctioned paradigm shift legalizing assisted suicide and euthanasia (“AS/E™):** and (7) the
impact on the judgment of doctors of functioning in an environment of increasing health costs

and budget constraints.™

8. CCD/CACL request that the Court be cognizant of legislative facts and take active
judicial notice in order to correct deficiencies in the trial record.

* Reasons for Judgment of the Court of Appeal of British Columbia dated October 10, 2013 at paras. 183-198 (Finch
CJBC dissenting) (Joint Appeal Record (“JR™), Vol. 11, pp. 90-93) [CA Reasons].

®> The Affidavit of Professor Etienne Montero sworn April 23, 2014 (English translation) (Respondent’s Record
(“RR™), Tab 3) [Montero Affidavit] was presented and accepted by this Court as new evidence. Order of the
Honourable Justice Rothstein dated May 16, 2014 (Respondent’s Record, Tab 1 at p. 1).

® British Columbia Court of Appeal, Oral Submissions of the Council of Canadians with Disabilities (CCD) and the
Canadian Association for Community Living (CACL), online: The Courts of British Columbia
<http://www.courts.gov.bc.ca/

Court_of_Appeal/webcast/webcast.html>, 3:45:00 onwards.

" Notice of Motion for Intervention in the Application for Leave to Appeal (CCD and CACL) dated November 22,
2013 at paras. 4, 9.

® Tom Shakespeare, Disability Rights and Wrongs (Abingdon: Routledge, 2006) at 129 [Book of Authorities
(“BOA™), Tab 16]. as quoted in Exhibit “B”: Opinion of Sheila McLean and Laura Williamson attached to Affidavit
#1 of Sheila McLean filed November 7, 2011 at 51 (JR, Vol. XLVII at 13411R) [Shakespeare, “Disability Rights
and Wrongs™].

° CA Reasons, supra note 4 at para. 195 (JR, Vol. IlI at 92).

1% |bid. at para. 195; see also Washington v. Glucksberg, 521 U.S. 702 (1997) at p. 732 [BOA Tab 4] [Glucksberg].
! Shakespeare, “Disability Rights and Wrongs”, supra note 8 at 129 [BOA Tab 16].

12 patricia S. Mann, “Meanings of Death” in Margaret P. Battin, Rosamond Rhodes, and Anita Silvers, eds.,
Physician Assisted Suicide: Expanding the Debate (New York: Routledge, 1998) at pp. 11-27 [BOA Tab 11] [Mann,
“Meanings of Death™].

3 Fleming v. Ireland, [2013] IEHC 2 at paras. 57-69, aff’d SC IESC 19 [BOA Tab 2] [Fleming].

Ibid. at para. 68; Gordon DuVal, “Assisted Suicide and the Notion of Autonomy”, (1995-1996) 27:1 Ottawa L.
Review 30 [BOA Tab 7] [DuVal, “Assisted Suicide and Autonomy™].



9. The voices of the people with disabilities who avail themselves of AS/E in permissive
jurisdictions go virtually unheard in the trial record. A notable exception is the list of “end of
life concerns” relayed through assisting physicians to the Oregon Health Division.® The most
commonly cited reasons for requesting AS/E were not pain-related but rather “losing autonomy”,
“less able to engage in activities making life enjoyable”, “loss of dignity”, “losing control of
bodily functions”, and being a “burden on family, friends/caregivers”. In evidence overlooked by
the trial judge, Professor Catherine Frazee stated that these are “[c]onditions that become routine
aspects of life for disabled people...[that] give rise to deep and persistent unease among persons
immersed in the values of an ableist culture.”*® As Frazee and Rhonda Wiebe point out, this
unease is bluntly expressed in the frequently expressed view one “would rather be dead than live

with a disability.”*’

10. The affidavit of Professor Montero is the only source on the record where persons who

were subsequently euthanized provide their unmediated reasons for choosing to die.

11.  CCDICACL regard the evidence of Drs. Chochinov,'® Rodin'® and Professor Heisel®
concerning the “late-life sucide ideation” of persons with disabilities being situational and
transitory to be balanced, credible and consistent with the “end of life concerns” collected by the
Oregon Health Division and the evidence of Professor Montero. The trial judge’s reasons for
preferring the “empirical evidence” of Professor Battin are unconvincing.”* These studies are
based on forms completed after the fact by the physicians who have both authorized and
performed AS/E. Common sense would indicate that persons potentially facing criminal and/or

1> Reasons for Judgment of the British Columbia Supreme Court dated June 15, 2012 at para. 400 (JR, Vol. Il at
230) [TJ Reasons].

16 Expert Report of Professor Catherine Frazee filed October 21, 2011 at para. 35 (JR, Vol. XLIV at 12109) [Expert
Report of Professor Catherine Frazee]; see also CA Reasons, supra note 4 at para. 86 per Finch C.J. (dissenting) and
the response of the majority at para. 280 (JR, Vol. Il at 64-65, 120-121).

7 TJ Reasons, supra note 15 at para. 848 (JR Record Vol. Il at 37-38) quoting Affidavit #1 of Rhonda Wiebe filed
October 5, 2011 at para. 17 (JR, Vol. XXXI at 7817) [Wiebe Affidavit].

18 Expert Report of Dr. Chochinov filed October 14, 2011 at para. 19 (JR, Vol. XXXV at 9282) [Expert Report of
Dr. Chochinov].

19 Expert Report of Dr. Rodin filed October 26, 2011 at 5-9 (JR, Vol. XLVI at 12854-12858) [Expert Report of Dr.
Rodin].

% Expert Report of Dr. Heisel at paras. 26-32 (JR, Vol. XLV at 12468-12472).

21 TJ Reasons, supra note 15 at paras. 621-645, 647-672 and 827-830 (JR, Vol. | at 189-190 & II at 230-231); see
also Fleming, supra note 13 at paras. 25-31, 61-67 [BOA Tab 2].



professional sanction would ensure these forms indicate compliance with the law.?
PART Il - STATEMENT OF ISSUES

12, Five constitutional questions have been stated by the Chief Justice. Additionally the
Court must consider whether the decision of this Court in Rodriguez should be followed in

accordance with the doctrine of stare decisis.
PART Il - STATEMENT OF ARGUMENT

(A)  Stare Decisis and the Role of Parliament

13.  This Court in Rodriguez held that the impugned section of the Criminal Code “is valid
and desirable legislation which fulfils the government’s objectives of preserving life and
protecting the vulnerable.”? It held the legislation did not violate s. 7 of the Charter. Without
deciding it violated s. 15, the Court would have upheld it pursuant to s. 1 because: “first, the
active participation by one individual in the death of another is intrinsically morally and legally
wrong, and second, there is no certainty that abuses can be prevented by anything less than a

complete prohibition.”?*

14.  CCD/CACL submit that this appeal does not raise any new legal issue not addressed by
this Court in Rodriguez, nor was any new evidence shown to exist which would justify this Court

reversing itself.>

On the contrary, there is evidence of (1) improvements in palliative medicine
meaning virtually no one needs to die in pain,® (2) end-of-life interactions with health care
providers which are increasingly stressed by budgetary considerations,®” and (3) exponential
growth of AS/E in permissive jurisdictions confirming that once the “ethos” changes to validate

the view that the lives of persons with disabilities are not worth living, safeguards cannot contain

22 \Which is not to say that the level of non-compliance on the face of these forms is not disturbing: see Fleming,
supra note 13 at paras. 70-71, 94-105 [BOA Tab 2].

% Rodriguez v. British Columbia (Attorney General), [1993] 3 S.C.R. 519 at para. 140 [BOA Tab 3] [Rodriguez].

* Ibid. at para. 162.

% Canada (Attorney General) v. Bedford, 2013 SCC 72, [2013] 3 S.C.R. 1101 at paras. 42, 44, (Joint Book of
Authorities [JBA], Vol. 1, Tab 10) [Bedford].

% Expert Report of Dr. Chochinov, supra note 18; Expert Report of Dr. Rodin, supra note 19; The Honourable
Sharon Carstairs, “Raising the Bar: A Roadmap for the Future of Palliative Care in Canada,” The Senate of Canada,
June 2010 [BOA Tab 15].

2" Expert Report of Professor Catherine Frazee, supra note 16; DuVal, “Assisted Suicide and Autonomy”, supra
note 14 [BOA Tab 7]; Fleming, supra note 13 [BOA Tab 2]; Montero Affidavit, supra note 5.



the proliferation of AS/E.?®

15. End of life issues have been before Parliament on an ongoing basis since Rodriguez.
Parliament conducted public hearings and did extensive research.? Parliament has consistently
accepted CCD/CACL’s call®® to retain the impugned Criminal Code sanctions, thus refraining

from establishing a publicly funded program for regulating/delivering AS/E.

16.  The appellants assert the courts are institutionally superior to Parliament to address the
moral and social dilemmas inherent in the AS/E issue.*® CCD/CACL respond that the
considered judgment of Parliament to maintain legislation which underpins a social paradigm
based on respect for the lives of all Canadians, however disabled, is entitled to great deference.
These interveners further respond that courts are ill equipped to overule Parliament’s position on

moral or ethical issues, unless that position inherently violates the Charter.

(B) Disability Rights Under Sections 7 and 15 of the Charter

17.  Section 7 of our Charter recognizes that every person’s life is worthy of respect. It
would be contrary to Section 7 to entrench in law the presumption that any life is not worth

living.®

18.  Through history there have been societies in which suicide and euthanasia have been
encouraged and condoned for the elderly and persons with disabilities.** This is antithetical to

Canadian and Charter values.

% professor Mary Shariff, “Assisted death and the slippery slope—finding clarity amid advocacy, convergence and
complexity,” (2012) 19:3 Current Oncology Daily Mail [BOA Tab 12] [Shariff, “Assisted death and the slippery
slope]; Steve Doughty, “Don’t Make Our Mistake,” Daily Mail, July 9, 2014 [BOA Tab 14] [Doughty, “Don’t
Make Our Mistake™].

 As set out in TJ Reasons, supra note 15.

% |n the United States, where plebiscites have occurred, and in the United Kingdom, where Parliament is reviewing
the issue, the organized voice of the disability rights movement is actively opposing AS/E.

1 Appellants’ draft Reply Factum, supra note 2 at para. 60.

% Rodriguez, supra note 23 at para. 189 [BOA Tab 3].

% Where the presumption is based on an enumerated or personal characteristic such a presumption would also
offend section 15. See Eldridge v. British Columbia (Attorney General), [1997] 3 S.C.R. 624 at paras. 54, 59 (JBA,
Vol. 1, tab19). Report of House of Lords Select Committee on Medical Ethics (1994) at p. 48 [House of Lords Select
Committee Report] [BOA Tab 17].

% Expert Report of Professor Catherine Frazee, supra note 16 at para. 65; Leighton and Hughes, “Notes on Eskimo
Patterns of Suicide,” (1955) 11:4 Southwestern Journal of Anthropology Il 327 at 327-328 [BOA Tab 10]; Robert
Jay Lifton, The Nazi Doctors: Medical Killing and the Psychology of Genocide, (USA: Basic Books, 1986) c. 2,
“Euthanasia: Direct Medical Killing” p. 45 [BOA Tab 13].



19.  Suicide in Canada is discouraged through public and personal intervention, and the
existence of powerful societal norms.*> Under the current law Parliament does not provide

anyone with a publicly funded means of committing suicide.*

20. The impugned criminal law sanctions represent an important component of our societal
norms discouraging suicide.®” Simply removing these criminal law sanctions would expose
Canadians to intolerable danger.*® The appellants ask this Court to remove these sanctions, but
only for persons with disabilities. No one is suggesting the competent and autonomous wishes of
non-disabled persons warrant their being exposed to the dangers inherent in AS/E. CCD/CACL

submit Section 7 does not establish a positive right to the state’s assistance in ending one’s life.

21. If the lives of persons with disabilities are equally valued, they are entitled to the same
protections the impugned provisions provide to non-disabled persons.*® The decriminalization of
suicide did not make it a positive right to which equality claims attach. CCD/CACL agree with
McLaughlin J. (as she then was) when she stated, “... | am of the view that this is not at base a
case about discrimination under s. 15 of the Canadian Charter of Rights and Freedom, and that

to treat it as such may deflect the equality jurisprudence from the true focus of s. 15....”*

(C)  AS/E Distinct from End-of-Life Treatment

22.  CCDI/CACL submit that there is a logical, factual, ethical and legal distinction between
AS/E and end of life treatment, based on intention. AS/E are not medical treatment. !

23. They reject the Attorney General of Canada’s concession at trial that the Canadian
criminal law does not recognize a distinction between intentionally killing a person and
committing an act knowing death may be a likely or foreseeable outcome. The trial judge relied

upon this concession as the basis for her conclusion that there is no meaningful distinction. *?

* Rodriguez, supra note 23 at paras. 187-188 [BOA Tab 3].

% Rodriguez, supra note 23 at paras. 173-174, 187 [BOA Tab 3].

% TJ Reasons, supra note 15 at para. 1265. CCD/CACL adopt the AGC submissions at paras. 146-147, 156, 162;
see Fleming, supra note 13 at para. 68 [BOA Tab 2].

% TJ Reasons, supra note 15 at paras. 748-853

% Rodriguez, supra note 23 at paras. 173-174, 187 [BOA Tab 3].

0 Ibid. at para. 196. CCD/CACL note that the s. 15 remedy granted by the trial judge bears no relation to
membership in the group of persons who are severely limited in the means of committing suicide available to them.
It sweeps in many persons whose disability imposes no relevant limitation whatsoever.

! Donald Boudreau and Margaret Somerville, “Euthanasia is not Medical Treatment,” (2013) 106 British Medical
Bulletin 45 [BOA Tab 6]; CCD/CACL adopt the AGC Response at paras. 63-75 on interjurisdictional immunity.

%2 TJ Reasons, supra note 15 at paras. 327-328.



24.  As stated by this Court in Rodriguez, the distinction is fundamental to both the criminal
law and maintenance of a bright line between palliation and homicide.** No factual or legal
change has subsequently occurred which could alter this. It is logically and ethically inconsistent
to conflate well-accepted rights to refuse treatment and pain management with AS/E which is

employed for the precise purpose of causing death.**

25. Instead of treating AS/E as if it were medical treatment, which it clearly is not,
CCD/CACL submit greater attention ought be paid to whether the law of battery adequately
addresses protection issues when life-ending decisions are being made.*

(D)  Autonomy to Choose Death

26. It cannot be denied that people with disabilities are vulnerable to society’s “prejudice,

negative stereotypes and societal indifference.”

27.  The trial judge dismissed the evidence of leading clinicians, researchers and palliative
care experts about the situational and transitory nature of suicidal ideation amongst persons with
disabilities approaching the ends of their lives, but overlooked comparable evidence which was
relied upon by a key witness for the appellant.*’

28.  The common law paradigm of individual autonomy and self-determination to
characterize the “choice” made by a person who is dependent on others for treatment and care is
problematic and misleading.*® Because of the nature of the decision and the circumstances in
which it would be made, CCD/CACL agree that “It would be next to impossible to ensure that all

** Rodriguez, supra note 23 at paras. 173, 215 [BOA Tab 3].

“ John Keown, “A Right to Voluntary Euthanasia? Confusion in Canada in Carter,” (2014) 28:1 Notre Dame J. L.
Ethics & Public Policy 1 at pp. 4-17 [BOA Tab 9] [Keown, “A Right to VVoluntary Euthanasia”].

** Expert Report of Professor Catherine Frazee, supra note 16; DuVal, “Assisted Suicide and Autonomy”, supra
note 14 at p. 30 [BOA Tab 7].

*® Shakespeare, “Disability Rights and Wrongs”, supra note 8 p. 129 [BOA Tab 16]; Glucksberg, supra note 10 at
p.732 [BOA Tab 4]; Expert Report of Professor Catherine Frazee, supra note 16; Carol Gill, “Suicide Intervention
for People with Disabilities: A lesson in inequality,” (1992) 8:1 Issues in Law and Medicine 37 [BOA Tab 5].

*" Shakespeare, “Disability Rights and Wrongs”, supra note 8 at p. 130: “...It is normal to fear disability and death,
and it is often traumatic to incur or be diagnosed with incurable impairment or terminal illness... Experience shows
that the initial anger and distress at diagnosis often gives way to a more balanced and accepting attitude over time.
Therefore, people who have recently developed or been diagnosed with impairment or terminal illness should be
prevented from exercising the choice of assisted suicide...until they come to terms with their situation.” [BOA Tab
16]

8 Mann, “Meanings of Death”, supra note 12 [BOA Tab 11]. Just as a prisoner’s capacity to give consent to
experimental treatment is suspect. DuVal, “Assisted Suicide and Autonomy”, supra note 14 at pp. 24-30 [BOA Tab
7]; Expert Report of Professor Catherine Frazee, supra note 16 at paras. 37-40.



acts of euthanasia were truly voluntary”.*

29.  Since autonomy, together with compassion are the cornerstones of the appellant’s case, it
is disturbing that both ethicists relied upon in the trial judgment endorse non-voluntary
euthanasia.® This is consistent with a trial judgment that attaches no Charter significance to the
autonomous death wishes of non-disabled people, or to the situational and transitory nature of

the death wishes of persons with disabilities.

(E)  Persons with Disabilities are Vulnerable

30.  Suffering, physical and/or psychological, defines the human condition. It occurs along a
highly subjective spectrum. As members of a caring society we feel compassion and we want to
help all those who suffer.>* The assistance sought by the appellants is a publicly funded AS/E

program. 2

31. In Rodriguez the Court declined to find a s. 7 or 15 Charter right to AS/E existed, but
went on to say the impugned provisions would in any event be upheld because, inter alia, “The
formulation of safeguards to prevent excesses has been unsatisfactory and has failed to allay
fears that a relaxation of the clear standard set by the law will undermine the protection of life

and will lead to abuses of the exception.”>

32.  CCDI/CACL concur with Professor Montero’s conclusion that an a posteriori control
system, vague criteria in the hands of physicians with a wide range of opinion on AS/E> and a
social ethos or philosophy based on autonomy prevailing over all other considerations mean it is

“illusory to think [AS/E] can .... be narrowly circumscribed.”*°

* House of Lords Select Committee Report, supra note 33 at p. 49 [BOA Tab 17].

%0 Keown, “A Right to Voluntary Euthanasia?” at pp. 24-25, supra note 44 [BOA Tab 9].

* Canada’s rates of palliative care and home care are a source of grave humanitarian and human rights concern.
Fully 81-85% of Canadians requiring palliative care cannot get it. A humane and compassionate society would not
offer its disabled citizens a “choice” between suffering and intentional death. Shakespeare, “Disability Rights and
Wrongs”, supra note 8 at p. 129 [BOA Tab 16] and Mann, “Meanings of Death”, supra note 12 at p. 16 [BOA Tab
11].

°2 The Appellants request attention be focused on a hypothetical person with a disability who is unable to end his/her
own life and who is about to die in irremediable pain.

%% Rodriguez, supra note 23 at para. 187 [BOA Tab 3].

* In an era of an aging population and scarce health care resources, the end of life period is becoming increasingly
perilous for persons with disabilities, necessitating this Court’s intervention in the often fraught relations between
persons with disabilities, physicians involved in providing and withdrawing their end of life care and protection
agencies established by the State: Cuthbertson v. Rasouli, 2013 SCC 58, [2013] 3 S.C.R. 341 [BOA Tab 1]; A.C. v.
Manitoba (Director of Child and Family Services), 2009 SCC 30, [2009] 2 S.C.R. 181 (JBA, Vol. 1, Tab 1).

*® Rodriguez, supra note 23 at paras. 30, 69-70 [BOA Tab 3].



33.  There has been exponential growth in the AS/E death rates in the three comparator
nations examined at trial. These rates continue to climb with no end in sight.*® CCD/CACL
believes®’ the only possible explanation is that once inflicting death is legalized and normalized
physicians will respond to pressure to address an even broader range of suffering. The suffering
is further and further from the circumstances of the hypothetical person offered as justification

for the Criminal Code exemption.

34. The rates of death in Benelux countries are truly frightening to persons with disabilities.”®
Equally concerning is their abandonment of any regard for a prerequisite of autonomy, and their
documented unwillingness to enforce adherence to their law.>® Oregon has not yet reached the
same levels, probably because in the United States the prevailing ethos remains opposed to

AS/E.®® Even there, however, the average annual growth rate has been 14% per year.®*

35.  The evidence is clear that persons are being exempted from criminal law protections in

these jurisdictions based on “psychological suffering” arising from “weariness with living”

“refusing to impose one’s deterioration on others”,®* feelings of anger and distress which are

“normal” for those who “incur or [are] diagnosed with incurable impairment or terminal
1 63 «

illness”,®® “negative images of disability and dying” which are pervasive in our society,® and the

difficulty of distinguishing psychological suffering from depression.®

36.  While CCD/CACL has no desire to disparage the vast majority of families who are
loving and supportive of their dying family members, this Court is entitled to take judicial notice
of the fact that persons with disabilities and the elderly are subject to far higher than average

% Shariff, “Assisted death and the slippery slope”, supra note 28 [BOA Tab 12]; Doughty, “Don’t Make Our
Mistake”, supra note 28 [BOA Tab 14].

%" This interpretation is consistent with the evidence of the Montero Affidavit, supra note 5, the findings of the Irish
H.C. in Fleming, supra note 13 [BOA Tab 2].

*® The average annual growth in the number of AS/E deaths, starting from the first complete year for which data is
available is 48% for Belgium and 64% for the Netherlands. Numbers sources from TJ Reasons, supra 15 at paras.
475, 518; Doughty, “Don’t Make Our Mistake”, supra note 28 [BOA Tab 14] .

> Montero Affidavit, supra note 5; Fleming, supra note 13 [BOA Tab 2].

% Glucksberg, supra note 10. Plebiscites continue to be held and while most uphold the need for criminal sanctions
against AS/E, a small number have followed Oregon.

8. G. Finlay and R. George, “Legal Physician assisted suicide in Oregon and the Netherlands—another perspective
on Oregon’s data” (2011) 37:3 J. Med. Ethics 171 [BOA Tab 8] as quoted in Exhibit “C”: Affidavit of Baroness
llora Finlay filed October 19, 2011 [partial redaction] (JR, Vol. XXXVI at 9707).

%2 Ibid.; Montero Affidavit, supra note 5.

63 Shakespeare, “Disability Rights and Wrongs”, supra note 8 at p. 130 [BOA Tab 16].

% Shakespeare, “Disability Rights and Wrongs”, supra note 8 [BOA Tab 16]; Expert Report of Professor Catherine
Frazee, supra note 16; Glucksberg, supra note 10 at p. 732 [BOA Tab 4].

® Montero Affidavit, supra note 5 at para. 60; Fleming, supra note 13 [BOA Tab 2].
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levels of exploitation and abuse, and they are never so vulnerable as when they are dying.
CCD/CACL note as well that persons with disabilities are susceptible to the same self-abusive

reasons for considering suicide as non-disabled people.

37.  We know that terminal prognoses are notoriously unreliable. °® Acknowledging this the
trial judge responded by broadening the criteria from Oregon’s “terminal diseases [that] will
produce death within six months” to “in a state of advanced weakening capacities with no

chance of improvement.”®” That would describe virtually all persons with disabilities.

38. Finally CCD/CACL are concerned about the impact striking down the impugned
provisions would have on the prevailing social ethos discouraging suicide. The evidence of
widespread disregard for “safeguards” and the unwillingness of oversight bodies to refer
offenders for prosecution clearly demonstrates that when the state provides a publicly sactioned
and financed program of AS/E, justified as compassion and packaged as “medical treatment”,

the lives of persons with disabilities are gravely endangered.®®
PART IV and V - COSTS AND ORDER REQUESTED

39. CCDI/CACL request to be permitted fifteen (15) minutes of oral argument.

Dated at Toronto. Ontario this 28 th dav of August, 2014.
SIGNED BY': ) )
G b NS S

" David Baker
Emily Shepard

BAKERLAW

Barristers & Solicitors

4711 Yonge Street, Suite 509

Toronto, ON M2N 6KS8

or the Interveners, Council of Canadians
with Disabilities and the Canadian
Association for Community Living

% Fleming, supra note 13 at para. 57 citing submissions to The Select Committee on the Assisted Dying for the
Terminally Il Bill [BOA Tab 2].

%7 Oregon Death with Dignity Act [ODDA] s. 1.01(12), cited in TJ Reasons, supra note 15 at paras. 393, 1393.

% This is but one example. CCD/CACL point out that the criteria established by the trial judge are broader in
virtually all respects than those in the comparator jurisdictions, and bear no relation to the circumstances of the
appellants’ “hypothetical person”.

% Montero Affidavit, supra note 5; Fleming, supra note 13 [BOA Tab 2].
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PART VII - STATUTORY PROVISIONS
Oregon Death with Dignity Act [ODDA] s. 1.01(12)

THE OREGON DEATH WITH DIGNITY ACT
OREGON REVISED STATUTES

(General Provisions)

(Section 1)

Note: The division headings, subdivision headings and leadlines for 127.800 to 127.890,
127.895 and 127.897 were enacted as part of Ballot Measure 16 (1994) and were not provided by
Legislative Counsel.

127.800 81.01. Definitions. The following words and phrases, whenever used in ORS 127.800 to
127.897, have the following meanings:

(1) "Adult" means an individual who is 18 years of age or older.

(2) "Attending physician™ means the physician who has primary responsibility for the care of the
patient and treatment of the patient’s terminal disease.

(3) "Capable” means that in the opinion of a court or in the opinion of the patient’s attending
physician or consulting physician, psychiatrist or psychologist, a patient has the ability to make
and communicate health care decisions to health care providers, including communication
through persons familiar with the patient’s manner of communicating if those persons are
available.

(4) "Consulting physician™ means a physician who is qualified by specialty or experience to
make a professional diagnosis and prognosis regarding the patient’s disease.

(5) "Counseling" means one or more consultations as necessary between a state licensed
psychiatrist or psychologist and a patient for the purpose of determining that the patient is
capable and not suffering from a psychiatric or psychological disorder or depression causing
impaired judgment.

(6) "Health care provider" means a person licensed, certified or otherwise authorized or
permitted by the law of this state to administer health care or dispense medication in the ordinary
course of business or practice of a profession, and includes a health care facility.

(7) "Informed decision” means a decision by a qualified patient, to request and obtain a
prescription to end his or her life in a humane and dignified manner, that is based on an
appreciation of the relevant facts and after being fully informed by the attending physician of:

(a) His or her medical diagnosis;

(b) His or her prognosis;

(c) The potential risks associated with taking the medication to be prescribed;

(d) The probable result of taking the medication to be prescribed; and

(e) The feasible alternatives, including, but not limited to, comfort care, hospice care
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and pain control.

(8) "Medically confirmed” means the medical opinion of the attending physician has been
confirmed by a consulting physician who has examined the patient and the patient’s relevant
medical records.

(9) "Patient” means a person who is under the care of a physician.

(10) "Physician™ means a doctor of medicine or osteopathy licensed to practice medicine by the
Board of Medical Examiners for the State of Oregon.

(11) "Qualified patient” means a capable adult who is a resident of Oregon and has satisfied the
requirements of ORS 127.800 to 127.897 in order to obtain a prescription for medication to end
his or her life in a humane and dignified manner.

(12) "Terminal disease™ means an incurable and irreversible disease that has been medically
confirmed and will, within reasonable medical judgment, produce death within six months.
[1995 ¢.3 §1.01; 1999 ¢.423 §81]

(Written Request for Medication to End One’s Life in a Humane and Dignified Manner) (Section
2)



	Factum Cover
	35591 Factum of the Intervener (CCD & CACL)
	Cover

	Table of Contents

	PART I – STATEMENT OF FACT
	The Interveners
	The Record in this Proceeding

	PART II – STATEMENT OF ISSUES
	PART III – STATEMENT OF ARGUMENT
	(a) Stare Decisis and the Role of Parliament
	(b) Disability Rights Under Sections 7 and 15 of the Charter
	(c) AS/E Distinct from End-of-Life Treatment
	(d) Autonomy to Choose Death
	(e) Persons with Disabilities are Vulnerable

	PART IV and V– COSTS AND ORDER REQUESTED
	PART VI – TABLE OF AUTHORITIES
	PART VII – STATUTORY PROVISIONS




