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l. Overview and Statement of Facts

1. The development of tort law has been deliberately protective of crown prosecutors, on the
theory that they must be afforded a wide berth in order to perform their duties properly.! The law
views the tort of malicious prosecution with "disfavour", and "there are built-in devices particular
to the tort [that are designed] to dissuade civil suits" against prosecutors.? The Association in
Defence of the Wrongly Convicted submits that the policy arguments that are used to justify this
deference should be scrutinized closely before they are extended to completely bar compensation

for persons who have been wrongfully convicted because their Charter rights were violated.

2. The presumed facts in this case are compelling: The Court is to assume that recklessness,
neglect or indifference on the part of prosecutors led to the incarceration of an innocent man for
more than a quarter of a century. The governments before the Court contend that the public interest
in maintaining law and order requires that he nevertheless be barred from seeking any form of
redress for a wrong of this nature and magnitude. This Court has previously rejected the reasoning
that is advanced to justify this result and should do so again. The criminal justice system is not as
fragile as the Attorneys General contend, and it will not be compromised if the victims of its errors

are compensated for the harm they have suffered.

3. In addition to being compelling, the presumed facts in this case are stark. The appellant
repeatedly asked prosecutors for disclosure, and for reasons that remain unexplained, they
repeatedly failed to provide it, in breach of the appellant's Charter rights. The undisclosed material
included forensic evidence that might have completely exculpated the appellant, numerous
statements by complainants that would have exposed fatal inconsistencies in eye-witness
identifications, and information concerning an alternate suspect that would by itself have given rise

to reasonable doubt on the part of any reasonable trier of fact.> The prosecutors were in possession

1 Proulx v. Quebec (Attorney General), 2001 SCC 66 at 14; Miazga v. Kvello Estate, 2009 SCC 51 at 181.

2 Nelles v. Ontario, [1989] 2 S.C.R. 170 at 194, citing J.G. Fleming, The Law of Torts, 5th ed (Sydney: Law
Book Co, 1977) at 606.

% Second Amended Notice of Claim filed January 13, 2014, Appellant's Record, vol. 11, tab 15, pp 42-45 at
1941, 45 to 46, 50, and 52 to 54.



of the undisclosed material, and were alive to its importance.* Moreover, they adduced evidence
before the jury that suggested that some of the undisclosed material did not exist.®

1. Issues

4. The Chief Justice has stated the constitutional question on this appeal: 'Does s. 24(1) of the
Canadian Charter of Rights and Freedoms authorize a court of competent jurisdiction to award
damages against the Crown for prosecutorial misconduct absent proof of malice?” AIDWYC

submits that the question should be answered affirmatively.

1. Argument

5. This Court has recognized that "wrongful convictions are a blight on our justice system™.®
Even "one wrongful conviction is too many, and Canada has had more than one".” When an
innocent person is convicted of a crime that he or she did not commit, "it is undeniable that justice
has failed in its most fundamental sense".® The law reports are filled with proclamations about the
common law's abhorrence of wrongful convictions, captured most memorably in Blackstone's

ratio.

6. In the development of the criminal law since medieval times, "courts and commentators
repeatedly affirmed that an individual's liberty interest was valued over society's interest in
obtaining a conviction".® There are countless manifestations of the common law's long-established
and sacred regard for the liberty of the subject, such as the presumption of innocence, the right
against self-incrimination, the requirement for proof beyond a reasonable doubt, the right to
confront adverse witnesses, the writ of habeas corpus and (perhaps most notably on this appeal),
the right to disclosure of all relevant evidence.'® These safeguards are so fundamental to Anglo-
Canadian law that many of them were elevated to constitutional rights with the enactment of the
Charter.

4 1bid , pp 43-45 at 1146 and 50 to 53.

5 1bid, p. 46 at 158.

®R.v. Hart, 2014 SCC 52 at 18.

" Hill v. Hamilton-Wentworth Regional Police Services Board, 2007 SCC 41 at 36.

8 1bid at 1107.

® William S. Laufer, "The Rhetoric of Innocence” (1995) 70 Wash. L. Rev. 329 at 332.
19 1bid at 333-334; and see Lemay v. The King, [1952] 1 S.C.R. 232.



7. In short, the criminal law has evolved over the course of centuries to prevent the state from
punishing the innocent. AIDWYC submits that the immense value that the law places on not
punishing the innocent should find expression not only in safeguards designed to prevent
miscarriages of justice, but also in the form of meaningful redress when those safeguards fail,
resulting in catastrophic harm. The "manner in which a society concerns itself with persons who
may have been wrongly convicted and imprisoned must be one of the yardsticks by which

civilization is measured."1?

8. On the assumed facts on this appeal, serious and repeated breaches of the appellant's
Charter rights caused his wrongful conviction and incarceration.!? Thus, the only issue on this
appeal is remedy. Specifically, ought there to be a blanket restriction on the ability of trial courts
to award damages under s. 24(1) of the Charter, for non-malicious prosecutorial misconduct,

regardless of its nature and consequences?

Q. In Vancouver (City) v. Ward, the Court established a four-part test for determining whether
damages may be awarded under s. 24(1):
@ The claimant must establish that a Charter right has been breached.
(b) The claimant must establish that damages are a just and appropriate remedy,
in the sense that an award of damages would compensate the claimant for the
infringement, vindicate the public interest in upholding the constitution and/or deter
future breaches.
(©) Once the claimant has demonstrated that damages are functionally justified,
the state has the opportunity to demonstrate that an award should not be made
because it would interfere with the state's ability to govern effectively.
(d) If the state fails to negate the appropriateness of a damage award, the court

will fix the quantum.®®

11 British Section of the International Commission of Jurists, Miscarriages of Justice (London: JUSTICE,
1989) at 5-6.

12 Second Amended Notice of Claim, supra note 3, p. 53 at 197. (The appellant also advances alternative
theories of liability against both the prosecutors and other parties. Contrary to the submissions of the
Attorney General of British Columbia, they are irrelevant to the stated question on this appeal.)

13 vancouver (City) v. Ward, 2010 SCC 27.



10. This appeal (and the trial of the action if the case proceeds) will presumably turn on the
third branch of the test, i.e. the 'effective governance' defence. It cannot be controversial that the
appellant's wrongful conviction and the resulting 27-year incarceration are ripe for compensation.
Indeed, in Ward, the Chief Justice specifically identified prolonged detention caused by a breach

of Charter rights as the type of harm for which damages are appropriate.*

11.  Writing for the majority in Ward, the Chief Justice contemplated that the scope of the
‘effective governance' defence will be refined as the law in this area matures. The Attorneys
General are quick to point out that in this context, she referred to the tort of malicious prosecution,
and distinguished it from police negligence:

... Different situations may call for different thresholds, as is the case at private law.
Malicious prosecution, for example, requires that "malice"” be proven because of the
highly discretionary and quasi-judicial role of prosecutors (Miazga v. Kvello
Estate), while negligent police investigation, which does not involve the same
quasi-judicial decisions as to guilt or innocence or the evaluation of evidence
according to legal standards, contemplates the lower "negligence" standard (Hill v.
Hamilton - Wentworth Regional Police Services Board). When appropriate, private
law thresholds and defences may offer guidance in determining whether s. 24(1)
damages would be "appropriate and just”. ... These are complex matters which have
not been explored on this appeal. | therefore leave the exact parameters of future
defences to future cases.’®

12.  As a preliminary matter, AIDWYC submits that because the scope of the 'effective
governance' defence has been explicitly left open, it would be preferable to determine the
parameters of the defence on a fully developed record. As noted, the reason for the prosecution's
failure to provide the appellant with constitutionally mandated disclosure remains unexplained.
The only facts that are established for the purposes of this appeal are that a Charter breach resulted
in appalling harm to an innocent victim, and that the breach is explained by something other than
malice. It is one thing to say that private law defences may offer guidance in the development of
the ‘effective governance' defence. It is quite another thing to say that private law defences
categorically preclude the possibility of any Charter remedy when the most the government can

say for itself is that its actors' unexplained constitutional breaches were not driven by malice.

1 1bid at 749.
15 1bid at 1142-43 [citations omitted].



13. The Attorneys General nevertheless make that very argument and contend that the mere
absence of malice is, by itself, sufficient to definitively preclude recovery for a breach of Charter
rights, because the proper administration of the criminal justice system commands this strict and

narrow result. The submission turns the law on its head for the reasons that follow.

14. The Charter is to be interpreted purposively, generously and expansively.® A right, no
matter how expansive in theory, is only as meaningful as the remedy provided for its breach.!’” The
requirement of a generous and expansive interpretive approach holds equally true for Charter
remedies as it does for Charter rights.*® Section 24(1) confers broad remedial jurisdiction:

It is difficult to imagine language which could give the court a wider and less
fettered discretion. It is impossible to reduce this wide discretion to some sort of
binding formula for general application in all cases, and it is not for appellate courts
to pre—empt or cut down this wide discretion.*®
15. Thus, the starting point for determining an appropriate remedy for non-malicious
prosecutorial misconduct is not private tort law, but rather the vindication of rights established by
the supreme law of Canada:

In selecting an appropriate remedy under the Charter the primary concern of the
court must be to apply the measures that will best vindicate the values expressed in
the Charter and to provide the form of remedy ... that best achieves that objective.
This flows from the court's role as guardian of the rights and freedoms which are
entrenched as part of the supreme law of Canada.?°

16.  As noted, the Chief Justice wrote in Ward that private law defences "may offer guidance"
in the development of the 'effective governance' defence and, as also noted, she referred to the tort
of malicious prosecution. AIDWYC submits that the tort should be considered in its historic

context.

16 Hunter v. Southam Inc., [1984] 2 S.C.R. 145 at 156; R. v. Big M Drug Mart Ltd., [1985] 1 S.C.R. 295 at
344.

17'R. v. 974649 Ontario Inc., 2001 SCC 81 at 20.
18 Doucet-Boudreau, v. Nova Scotia (Minister of Education), 2003 SCC 62 at 124.

19 Mills v. The Queen, [1985] 1 S.C.R. 863 at 965. This specific passages is cited with approval in R. v.
Rahey, [1987] 1 S.C.R. 588 at 640, R. v. 974649 Ontario Inc., supra note 17 at 118, Doucet-Boudreau, ibid
at 11124, 50 and 52, R. v. Bjelland, 2009 SCC 38 at 153 (in dissent), and Vancouver (City) v. Ward, supra
note 13 at 1117-18.

20 Oshorne v. Canada (Treasury Board), [1991] 1 S.C.R. 69 at 104 [emphasis added].



17. This Court's first consideration of the tort following the enactment of the Charter came in
Nelles. A motion judge struck Ms. Nelles' claim for malicious prosecution on the basis that crown
attorneys enjoy an absolute immunity at common law from any liability in respect of the exercise
of their prosecutorial discretion. The court at first instance held that the Charter did not displace

the immunity. The Court of Appeal for Ontario agreed.?

18.  When Nelles reached this Court, Justice Lamer (as he was) wrote for the majority. He
reviewed the varying states of the law in Canada including Quebec, and the law in the United
States, England, ?> Scotland, Australia and New Zealand, and carefully reviewed the policy
arguments advanced on both sides. He concluded that an absolute immunity could not be justified
in Canada. He was mindful of the Charter:

... [It] should be noted that in many if not all cases of malicious prosecution ...
there will have been an infringement of an accused's [Charter] rights. ... Not only
does absolute immunity negate a private right of action, but in addition, it seems to
me, it may be that it would effectively bar the seeking of a remedy pursuant to s.
24(1) of the Charter. ... When a person can demonstrate that one of his Charter
rights has been infringed, access to a court of competent jurisdiction to seek a
remedy is essential for the vindication of a constitutional wrong. To create a right
without a remedy is antithetical to one of the purposes of the Charter which surely
is to allow courts to fashion remedies when constitutional infringements occur.
Whether or not a common law or statutory rule can constitutionally have the effect
of excluding the courts from granting the just and appropriate remedy, their most

meaningful function under the Charter, does not have to be decided in this appeal.
23

19.  The majority in Nelles held that there was no absolute immunity for prosecutors insofar as
the existing tort of malicious prosecution is concerned. The Court did not add a 'malice’
requirement to the tort if the defendant happened to be a Crown prosecutor. Rather, it held that

Crown prosecutors stand in the same shoes as anybody else insofar as the tort is concerned. Justice

21 Nelles v. Ontario, [1985] 0.J. No. 2599, 21 D.L.R. (4") 103 (Ont. C.A.).

22 Notably, at that time, the law in England admitted of the possibility of an action against a prosecutor
where evidence had been suppressed. Similarly, although prosecutors in the United States enjoy the
protection of an absolute immunity by reason of the decision of the Supreme Court in Imbler v. Pachtman,
Justice White in dissent wrote that he would carve out an exception for the unconstitutional suppression of
evidence: "A prosecutor seeking to protect himself from liability for failure to disclose evidence may be
induced to disclose more than is required. But this will hardly injure the judicial process. Indeed, it will
help it." See Nelles v. Ontario (SCC), supra note 2 at 184f and 190c.

23 Nelles, ibid at 194 to 196.



Lamer described the government's arguments about a flood of claims from disgruntled accused and
the chilling effect of potential liability as "largely speculative”. He responded to the arguments by
noting that the existing elements of the tort presented formidable obstacles for plaintiffs.?* This is

not to say he accepted the alarmist arguments. He simply did not deal with them.

20. Nelles was the first and last time that this Court considered the effect of the Charter on
claims against prosecutors for damages arising from their misconduct. The Court revisited the tort
of malicious prosecution in Proulx and Miazga, without so much as mentioning the implications
of the Charter. AIDWYC submits that in light of the narrowness of the issues in Nelles, and the
complete absence of any Charter analysis in Proulx and Miazga, these cases provide little helpful
guidance in the proper development of the 'effective governance' defence.

21. By contrast, the Court concluded in Hill v. Hamilton-Wentworth Regional Police Services
Board that police officers can be held liable for the harm caused by the negligent investigation of
crime. If an innocent person is wrongly convicted because of a negligent investigation, he or she
may be able to obtain redress from the responsible party. The Chief Justice, writing for the
majority, noted that recognition of a duty of care "is consistent with the values and spirit underlying
the Charter, with its emphasis on liberty and fair process".?> This in turn is consistent with the
proposition that the common law should develop in a manner that it is consistent with Charter

values.?®

22.  The submissions made by the Attorneys General in this case mirror those made by the
respondents in Hill. It was argued that recognizing a duty of care in negligence would have a
chilling effect and cause police officers to become unduly defensive, meaning that their decision-
making would be distorted by the prospect of liability. It was said that the potential for liability
would distract police officers’ energies from their important public duties, meaning they would be
inconvenienced if they became involved in litigation. The potential for easy recovery would lead
to a flood of meritless cases from disgruntled accused persons. The proposed liability fails to take

the discretionary nature of police work into account. Finally, the respondents argued that existing

24 |bid at 197 and 199.
25 Hill, supra note 7 at 38.
26 Grant v. Torstar Corp., 2009 SCC 61 at 744.



remedies were sufficient. The Chief Justice wrote for the majority, and conducted a comprehensive
analysis of these arguments, prefaced with the following:

In approaching these arguments, | proceed on the basis that policy concerns raised
against imposing a duty of care must be more than speculative; a real potential for
negative consequences must be apparent.?’

23. AIDWY C submits that this approach commends itself. The result of the exercise in Hill
was revealing. The majority was entirely un-persuaded by speculative arguments about the
supposed chilling effect on police officers if they faced potential liability. The only empirical
evidence before the Court suggested that tort liability had no adverse influence on police conduct.
In any event, the argument is counter-intuitive. The prospect of potential liability is generally
thought to encourage more prudent behaviour on the part of individuals, and to encourage
organizations to implement loss-prevention measures. The Chief Justice also noted that
professionals are ordinarily indemnified for claims pertaining the exercise of their duties, belying

the suggestion that fear of personal liability will cause undue timidity.?

24. Similarly, the majority held that police officers may be liable for negligent investigations,
even though they exercise discretion and make difficult judgment calls. In this regard, they are no
different from other professionals. ?® The Chief Justice noted that the discretion exercised by police
officers differs from that exercised by crown attorneys, and held that conduct is to be measured by

the standards of one's own profession.3°

25.  The attributes of the discretion exercised by crown attorneys militate against an absolute
ban on the recovery of damages under s. 24(1) for non-malicious prosecutorial misconduct. The
discretion is quasi-judicial, but it is also sui generis: Conventional judicial officers conduct their
work in public and on the record. They are required to explain and justify their decisions, and are
subject to review and reversal if their decisions are incorrect or unreasonable. None of this is true
for prosecutors. In fact, crown prosecutors are largely unaccountable for their conduct in the course

of a prosecution. They are quite properly independent of the executive. They are not subject to

2l Hill, supra note 7 at 148, and see 43.
28 1bid at 1156 to 59.

29 |bid at 53.

%0 |bid at 1749 to 54.



the discipline of Law Societies for the exercise of prosecutorial discretion, and their decisions are
not subject to review by courts, except in the "clearest of cases" justifying the "drastic" remedy of
a stay of proceedings.®* More fundamentally, true judicial officers publicly adjudicate a contest
between adversaries. By virtue of their role in an adversarial process, prosecutors are quite
properly in the fray. All of this being so, compensation may be appropriate when they have
breached the supreme law of the land and caused injury, even if their failings are explained

otherwise than by malice.

26.  The majority in Hill was also unimpressed by what the Chief Justice described as the
"spectre of a glut of jailhouse lawsuits". She observed that the class of potential claimants is limited
by the requirement that the plaintiff establish that the impugned conduct resulted in compensable
injury. "Treatment rightfully imposed by the law does not constitute compensable injury."3? The
appellant is only able to seek s. 24(1) damages in this case because his Charter rights were violated

and he was wrongly convicted as a result.

27. The respondents’ remaining arguments are equally groundless. The respondents are unable
to articulate how public confidence in the administration of justice is enhanced if an innocent
person is jailed for much of his adult life because of a breach of his Charter rights, and then barred

from seeking compensation.

28. Similarly, they suggest that there are alternative remedies available to the appellant. None
affords any redress for the only type of wrong in issue on this appeal. The fact that the appellant
can recover from the police if he establishes that their investigation was negligent, or that he can
recover from the Crown if the prosecution was malicious, is irrelevant to the issue on this appeal.
If the investigation was exemplary and the failure to disclose is explained by the prosecutors'
merely reckless disregard of their disclosure obligations, there is no remedy apart from that
identified by the constitutional question. Again, the Chief Justice dealt with this argument in Hill
noting that "the existing remedies for wrongful prosecution and conviction are incomplete™ and

that "government compensation schemes possess their own limits".3®* She continued by quoting

81 Krieger v. Law Society of Alberta, 2002 SCC 65 at 1124 to 32; and R. v. Ryan, 2013 SCC 3 at 88, per
Fish J. (dissenting but not on this point).

32 Hill, supra note 7 at 60.
33 |bid at 135.
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from the report authored by the Honourable Peter Cory following his inquiry into the wrongful
prosecution of Thomas Sophonow:

If the state commits significant errors in the course of [an] investigation and
prosecution, it should accept the responsibility for the sad consequences. ... Society
needs protection from both the deliberate and careless acts of omission and
commission which lead to wrongful conviction and imprisonment.3*

29. In brief, Hill offers more helpful guidance in determining the scope of the 'effective
governance' defence to a claim for damages for a breach of Charter rights than Proulx and Miazga,

which contain no Charter analysis at all.

30. In Nelles, the Court did not need to conduct a comprehensive analysis of the governments'
alarmist arguments, because the elements of the tort under consideration mitigated those concerns.
In Hill, the alarmist arguments had to be addressed, were thoughtfully considered, and did not pass
muster. The Charter analysis in Nelles is not extensive, but what little there was wholly supports
a broad remedial response for Charter breaches,*® and foreshadowed Doucet-Boudreau, Mills, Hill
and Ward.3®

31. In Ward, the Chief Justice held that "Charter rights must be maintained, and cannot be
allowed to be whittled away by attrition."3” AIDWYC respectfully agrees and submits that this is
nowhere more true than in the case where the state wrongly convicts the innocent, whose need for

compensation is unaffected by the state of mind of those responsible.

IV. Costs

32.  AIDWYC does not seek costs and asks that none be awarded against it.

V. Order Sought

33.  AIDWYC asks that it be permitted to present oral argument at the hearing of this appeal.

October 29, 2014

Sean Dewart and Tim Gleason
Counsel for AIDWYC

% The Honourable Peter Cory, The Inquiry Regarding Thomas Sophonow (2001), cited with approval in
Hill, ibid at §37; and see Nelles, supra note 2 at 198-199.

% Nelles, ibid at 196.
% Oshorne, supra note 20 at 104.
7 Ward, supra note 13 at 125.
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VI. Statutory Provisions

Statute

Canadian Charter of Rights and Freedoms, s. 24(1), Part | of the Constitution Act, 1982, being
Schedule B to the Canada Act 1982 (UK), 1982, c. 11

http://laws-lois.justice.gc.ca/

Enforcement of guaranteed rights and Recours en cas d’atteinte aux droits et
freedoms libertés

24. (1) Anyone whose rights or freedoms, as  24. (1) Toute personne, victime de violation

guaranteed by this Charter, have been ou de négation des droits ou libertés
infringed or denied may apply to a qui lui sont garantis par la présente
court of competent jurisdiction to charte, peut s’adresser a un tribunal
obtain such remedy as the court compétent pour obtenir la réparation
considers appropriate and just in the que le tribunal estime convenable et

circumstances. juste eu egard aux circonstances.
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