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PART I - OVERVIEW AND FACTS

1. The Japanese Canadian Fishermens Association (hereinafter "JCFA") submits
that the central issue in this appeal is whether government-imposed racial segregation of

the workplace is permissible under Canada's Constitution.

2. The JCFA asks the Supreme Court of Canada to reaffirm its 1928 decision’
disallowing the use of race as a criterion in regulating access to the public commercial

fishery.

3. The JCFA asks this Court to hold the federal government to its promise, made in
1988 in the context of an apology to Japanese Canadians for injustices perpetrated during
and after the Second World War,” that public policy should apply equally to all

Canadians regardless of race, colour, ethnicity, ancestry, language or culture.
Relevant constitutional, social, cultural and historical contexts

4. The Respondent urges the Court to consider "the broader constitutional, social,

(AL}

cultural and historical contexts'" relevant to this case. The JCFA agrees, and urges this

Court to consider the following contexts:

5. The constitutional context in which the B.C. fishery exists is that the non-
commercial Section 35 Aboriginal food fishery has always been entirely separate and
distinct from the racially diverse and racially integrated* commercial fishery, in which

Aboriginal Canadians have never suffered discriminationor barriers to access.”

" Reference Re Fisheries Act 1914 (Canada), [1928] SCR 457, affirmed: Reference re: Fisheries Act, 1914
(Can.), [1929]J.CJ. No. 1.

* Appellants' Record, Vol. XIV, page 2505.

3 Respondent's Factum, paragraph 104.

* Trial Reasons, paragraphs 86, 148,162, and 172.

® Trial Reasons, paragraphs 38, 157, and 201; Appellants' Record Vol. XIV at pp. 2557-2560.



6. The social context of the B.C. fishery was one of racial diversity,racial
integration and racial harmony, before the federal government introduced the Pilot Sales

Program in 1992.°

7. The cultural context, for Japanese Canadians, is one of a deep and long-standing
attachment to the fishery, ever since the first Japanese immigrants came to British
Columbiain the late 1800s. Like Aboriginal Canadians and Canadians of other racial,
cultural and ethnic backgrounds, Japanese Canadians and their ancestors have been
fishing for thousands of years. No evidence was adduced at trial to support the notion
that fishing is more important to Aboriginal Canadians than it is to other Canadians. This

notion should be rejected as stereotyping.

8. The historical context relevant to this case is that Japanese Canadians are a
disadvantaged group who endured overt and vicious racial discrimination in the 1920s
and again in the 1940s.” During the 1920s, the federal government openly pursued a
policy of eliminating Orientals from the commercial fishery for the exclusive use of
"Whites and Indians" by reducing the number of licenses issued to Japanese Canadians
by 25 percent annually.® The federal government also limited the areas where Japanese
Canadians could fish, imposed residency restrictions, and prohibited them from using
gas-powered boats.” The Department of Marine and Fisheries, as it was then called,
issued annual reports'® on progress made towards the goal of ridding the commercial
fishery of what was commonly described as "the yellow peril." In 1942, the federal
government removed Japanese Canadians from the B.C. coast and forced them to live in
internment camps in the B.C. interior and east of the Rockies.!! The federal government

confiscated their homes, fishing vessels and other property without compensation, and

® Trial Reasons, paragraphs 120, 148, 172 and 217.

7 Trial Reasons, paragraphs 38, 144, 172 and 235.

® Trial Reasons, paragraphs 144 and 145; Appellants' Record, Vol. XIV, pages 2454,2456,2489.
’ Trial Reasons, paragraphs 144 and 145; Appellants' Record, Vol. XIII, pages 2442.,2450,2451.
1% Appellants' Record, Vol. XIII, pages 2449-2456.

" Trial Reasons, paragraphs 172 and 235.



Japanese Canadians were not permitted to return to the B.C. coast until more than three

years after the Second World War had ended.'

9. The constitutional, social, cultural and historical contexts of this case are such
that, if any group of Canadians has a basis for claiming access to an ameliorative program
in respect to the commercial fishery, it is Japanese Canadians. But in abhorring race-
based distinctions in the commercial fishery and other workplaces, the JCFA asks only
that federal policies governing the commercial fishery be applied equally to all

Canadians, regardless of race, ancestry, ethnicity, culture, or bloodline ties.

Facts

10.  The JCFA adopts the facts in the Appellants' Factum, and rejects as inaccuratea
number of assertions made by the Respondentin its Factum. The Respondent's

erroneous claims are listed below, along with the corresponding facts found at trial.

Respondent's Factum Trial Facts and Facts in Evidence

A. The M/T-only fishery is The M/T-only fishery enabled chosen individuals
conducted by aboriginal to sell their catch and keep all the profits
communities and organizations, themselves. (Trial Reasons paras. 200, 211, 214,
not by individuals. (Factum 217)

paras. 6, 7, 30, 73, 74, 85)

B. The appellants were not denied ~ The Appellants lost income. (Trial Reasons
benefits. Their only grievanceis paras. 96, 156,164,202, and 217) They were
not being allowed to fishatthe  denied "their right to participate as equals in the

same time as individuals with public commercial fishery," "stripped of their
bloodline ties to the Musqueam  pride and dignity," and did not enjoy access to
and Tsawwassen Bands. two commercial fisheries. (Trial Reasons paras.
(Factum paras. 3, 59, 60, 61, 69, 163,165,183,203,217) From 1992 to 2001, the
82, 86) catch per vessel in the M/T-only fishery was

36% higher that the Appellants' catch per vessel.
For M/T fishermen who fished in both the M/T-
only commercial fishery and the general public
commercial fishery, their catch per vessel was

"2 Trial Reasons, paragraph 172.



The Pilot Sales Program has had
a positive impact on Aboriginal
communities. (Factum paras. 41,

42, 45, 56, 66, 67, 102, 123)

The Pilot Sales Program has led
to better fisheries management,

enforcement and conservation.
(Factum paras. 56, 113, 123)

The M/T commercial fishery
only takes place if a public
commercial fishery is also
conducted. (Factum paras. 29,
59, 60, 61, 120)

Aboriginal Canadians are a "user
group" in the fishery. (Factum
paras. 1, 60, 76, 77, 78, 83)

Aboriginal Canadians have not
always been a major force in the
commercial fishery. (Factum
para. 15)

136% higher. (Appendix I, Appellants' Factum)

"There was no suggestion anywhere in the
evidence that any of the money from the pilot
sales fishery went to any type of program
intended to deal with any of the real
disadvantages actually experienced by the
bands." (Trial Reasons paras. 200,204,217)

"The Department expressed the hope that the
pilot sales fishery would provide stability to the
commercial fishery by improving Aboriginal
catch data, increasing cooperation in
enforcement, and reducing protests and
confrontation. The weight of the evidence is that
none of this has occurred and the program has
been counterproductive in each of these areas.
(Trial Reasons para. 213)

In 2001, the M/T enjoyed a commercial fishery
but there was no sockeye fishery for the
Appellants. (A.R. Vol XII, p. 2120 and 2251)
Crown witness Judith Sayers testified that the
public commercial fishery was closed for years
while the separate fishery was open. (A.R. VIII
at p. 1369 and 1434; AR. VI at 1037-38)

The fishery's "user groups" are the commercial
sector, the sports and recreation sector, and the
non-commercial Section 35 Aboriginal food
fishery. The only time that "user groups" in the
fishery were determined by race or ethnicity was
during the 1920s, until this Court ended the
practice with Reference Re Fisheries Act 1914
(Canada),[1928] SCR 457.

Aboriginals are advantaged in the commercial
fishery, and their fluctuating participation has
always been “well above Aboriginal
representation in society." (Trial reasons, para.
201)



PART II - ISSUES

11.  The JCFA submits that the M/T-only commercial fishery violates section 15(1)

and cannot be justified under section 1.
PART IIT - ARGUMENT
Separate is not equal: segregation by bloodline violates section 15(1)

12.  The trial judge found that the Appellants lost income as a result of the separate
commercial fishery,' and this finding of fact has not been overturned pursuant to the
principles of appellate review. However, even if the Appellants have not lost income, the
M/T-only commercial fishery would still violate the Charter's equality guarantee in two

ways.

13.  First, the M/T-only commercial fishery violates section 15(1) by conferring
double access on individuals with bloodline ties to the Musqueam and Tsawwassen
Bands, who have the right to fish commercially twice'*: first in the Aboriginal-only
fishery and again in the general commercial fishery. Regardless of the number of fish
caught — or not caught - by individuals, this double access violates section 15(1) because

it provides some Canadians with more opportunity than other Canadians.

14.  Second, the M/T-only commercial fishery violates section 15(1) by segregating
commercial fishermen on the basis of race, or a ground analogous to race, through the
creation of a separate commercial fishery reserved for the benefit of individuals with the
"correct" bloodline ties. Even if Canadians with bloodline ties to the Musqueam and
Tsawwassen Bands were limited to only one commercial fishery, workplace segregation

on a ground analogous to race is anathema to sections 15 and 27 of the Charter.

13 Trial Reasons, paragraphs 96, 156, 164,202 and 217.
" Trial Reasons, paragraph 165.



15.  The Respondent endorses a "separate but equal" policy whereby the government
forces fishermen of different ancestry or ethnicity to fish at different times."> The JCFA
submits that even if the Appellants had not lost any income, racial segregation of the
workplace is inherently discriminatory and cannot be justified on monetary or other
pragmatic grounds. As held by the trial judge, segregation reinforces stereotypes and
creates barriers.'® Therefore, a "separate but equal" commercial fishery for individuals

with bloodline ties to the Musqueam and Tsawwassen violates section 15(1).

16. By repeatedly characterizing the Appellants' complaint as "not being allowed to

fish at the same time,”"’

the Respondent agrees that the impugned program does indeed
segregate the workplace. The JCFA submits that the creation of a separate commercial
fishery violates human dignity and constitutes "unfair treatment premised upon personal

traits or circumstances which do not relate to individual needs, capacities, or merits.'®
Multiculturalism requires equality before the law

17. These arguments above are reinforced by the Charter's section 27, which requires
courts to interpret the Charter "in a manner consistent with the preservation and

enhancement of the multicultural heritage of Canada."

18.  The JCFA submits that the creation of a separate commercial fishery for the

benefit of some Aboriginal Canadians, to the exclusion of other Aboriginal Canadians
and other Canadians generally, neither preserves nor enhances Canada's multicultural
heritage. To the contrary, multiculturalism is synonymous with racial integration and
with the accommodation of racial, ethnic and cultural differences through laws which

apply equally to all Canadians and which provide all Canadians with equal opportunity.

5 Respondent's Factum, paragraph 82.

'® Trial Reasons, paragraphs 173, 184 and 217.

7 Respondent's Factum, paragraphs 3, 59, 61, 82, and 86.

® Law v. Canada (Minister of Employment and Immigration), [1999] SCR 497, para. 53.



19.  Inan industry like the B.C. commercial fishery, which has already achieved an
admirable state of equality, diversity, and integration, and in which Aboriginal
participation is already very high,'® government can only create resentment by imposing
a racial or analogous preference. The JCFA submits that when government treats
Canadians as members of a racial class, government violates the inherent dignity of each

individual.

20.  Inlightof its historic disadvantage, and in light of the racism which its members
and their ancestors endured in the 1920s through race-based licensing, the JCFA values
the multi-ethnic and multicultural nature of the industry. The JCFA does not wish to see
divisions among racial, ethnic, linguistic, or cultural groups by the conferring of special
or different rights for any of them. The JCFA asks this Court to reaffirm its 1928
decision” and restore one, single public commercial fishery, open equally to all

Canadians regardless of bloodline ties.
Government must justify racial discrimination

21.  The JCFA submits that distinctions between Aboriginal Canadians and non-
Aboriginal Canadians in law, policy or programs must be clearly and expressly based on
section 35 or on section 15(2). Apart from sections 35 and 15(2), all government action

must apply equally to all Canadians regardless of race, colour, ethnicity or ancestry.

22.  The historical record of government-imposed discrimination against fishermen of
Japanese ancestry could potentially serve as a basis for an ameliorative program.
However, the JCFA submits that in order to justify an ameliorative program on the basis
of historical discrimination, the discrimination must also be relevant in the current time.
Absent this criterion, historical discrimination will forever provide a basis for a section
15(2) ameliorative program, and will forever pit groups of Canadians against each other

on the basis of race or analogous grounds.

19 Trial Reasons, paragraphs 37, 39 and 201.
20 Reference Re Fisheries Act 1914 (Canada), [1928] SCR457.



23.  Animportant issue which is highly relevant to the commercial fishery (and some
other workplaces) is that the resource to be distributed through an affirmative action
program is limited by a total allowable catch of fish in a given area in a given year. The
Pilot Sales Program rewards some individuals at the expense of everyone else, because

every fish allocated to the included group must be taken from the excluded group.

24.  The JCFA submits that racial discrimination in legislation or policy, on the basis
of race or an analogous ground like bloodline ties, are "more straightforward cases™”
which automatically meet the three-part test set out in Law. The Pilot Sales Program's
creation of a separate commercial fishery for some Canadians on the basis of bloodline
ties constitutes aprimafacie discrimination which must be justified by the government

under section 1 of the Charter.

25.  Further, only in the most exceptional circumstances can a government program
segregate Canadians according to race or bloodline ties; a presumption of invalidity will
always apply to any such program, based on democratic values, fundamental freedoms,
multiculturalismand common-law equality values which pre-dated the Charter and are

now incorporated into the Charter.

26.  Racial, ethnic,or cultural segregation of a workplace is inconsistent with the
democratic values and fundamental freedoms of the society that gave life to the Charter.
The return to a single, racially diverse and racially integrated commercial fishery for all
Canadians is the appropriate way to uphold the values incorporated into sections 15 and

27 of the Charter.
PART V - SUBMISSIONS CONCERNING COSTS

27.  The JCFA neither seeks costs nor expects that costs will be awarded against it.

! Law v. Canada (Minister of Employment and Immigration),[1999] 1 SCR 497 at para. 83; Lavoie v.
Canada, [2002] I S.C.R. 769 at para. 83.



PART VI - ORDER REQUESTED

28.  The JCFA requests an Order allowing the appeal and declaring that the impugned
program violates section 15(1) of the Charter and cannot be justified under section 15(2)

or under section 1 of the Charter.

29.  The JCFA also requests leave to present oral argument at the hearing of this

appeal.

ALL OF WHICH IS RESPECTFULLY SUBMITTED

Dated in the City of Ottawa, Ontario, this x/ 0 - day of November, 2007.

Agent
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