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PART I - STATEMENT OF FACTS 

1 .  The Songhees Indian Band, Malahat First Nation, T'Sou-ke First Nation, Snaw-naw-as 

("Nanoose") First Nation and Beeches Bay Indian Band (the "Te'iiiexw Nations") take no 

position on the facts of this case, save to the extent that particular facts are cited below. 

PART I1 -QUESTIONS IN ISSUE 

2. Thc Te'mcxw Nations agree statement of issues at para. 65 of tlic Rcspondcnt's Factu~ii 

PART 111 - ARGUMENT 

A. Summary of Position 
3 .  The Te'mexw Nations make five main points: 

i) Crown-Aboriginal accommodation agreements are critical to the objective of 
reconciliation and this Court should confirtii thc Crown's broad discretion in 
accommodating the rights and intet-ests of Aborigiiial groups. 

ii) Rights flowing from measures that can reasonably be construed as accoiixilodating 
aboriginal rights should nor~nally be "other rights" within the meaning of s. 25 of the 
Cunadiurz Cltarter of Rights urtd Freedorizs. 

iii) The Pilot Sales Program ("PSP") was such an acco~imiodation measure and the rights it 
conferred should be recognized as "other rights" within the illcaning of s. 25. 

iv) Section 25 is designed to reconcile Cltartw rights with the special status of aboriginal 
people and therefore should be applied as an integral part of the interpretation and 
application of s. 15, s. 1 and s. 24 of the Curtudiurz Clturter of Rights unrl fieerlori~s. 

v) Tlie 131 '  was not discriminatory within tlie meaning of s. 15: the program served to 
acco~ii~iiodatc tlie claimed and proven s. 35 fishing rights of tlic participating First 
Nations, and cannot reasonably be viewed as Iiarmful to the dignity of non-parlicipants. 

Crr~tr~dilirrn Clturter of I<igl~t.s mzd Freerlo~tts, Part I of the Constifrrtion Act, 1982, h e i ~ ~ g  Sclicdulc B 
to the Cmzud~~ Act I982 (U.K.), 1982, c .  I I ,  ss. 1 ,  15, 24, and 25; Cort.sti/utiort Acf,  1982, being 
Scl~edlile B to the Cu~rudu Act I982 (U.K.), 1982, c. I I ,  s. 35 

R. Accorumodation and Reconciliation 

4. Recoliciliation should be the driving force in tlie ~i ioder~i  relationship bctwccti the Crown and 

First Nations: "The fundaniental objective of the modern law of aboriginal and treaty rights is 

the reconciliation of aboriginal peoples and non-aboriginal peoples in their respective claims, 

interests and ambitions." 

1?4iki,se~s Cree First A'lrtiorr I,. Ci~rrrrtl~, 120051 3 S.C.R. 388 at para. 1 

5. As this passage from Mikisew indicates, Crown-abol.igi1ia1 reconciliation is not limited to the 

aboriginal groups' s. 35 riglits claims, but may also address their "interests and ambitions." Tiiis 



tnaltes eminent sense. The reconciliation of aboriginal peoples and non-aboriginal peoples is at1 

ongoing proccss aimed at ensuring tlie continued existence of Canada's distinctive first 

comnunities in a world where non-aboriginal land use and occupation has greatly reduced thc 

ability of aboriginal people to carry out their traditional activities and maintain their traditional 

relationship to tlie land. Indeed, as Brian Slattery recently noted, tlie concept of reconciliation is 

born from the reality that it is no longer possible to simply recognize and respect s.  35 rights: 

Tlie disposscssioti of Indigenous peoples was colitrary to tlie common law and did not extinguish aborigiiial 
title, in the absence of clear and plain legislation to that effect. However, tlic scope and practical cffccts of 
dispossessioti were so significant that as time passed the situation bccao~c inct-casingly difficult to rcvcrsc 
without severely affecting the interests of innocent third parties and the public a1 large. In tlic end, tlie rctiicdy 
originally envisaged at cot~~tuoii  law - -  tlie expulsion of individuals who occupied unccdcd Indigenoxis lands - -  
was no longer practicablc on a large scale. Given this new reality, the conuuon law did not remain idle but 
adapted to take account of tlic change in circums~anccs. The adaptation was shaped by tlirce nccds: to cnsut-c tlic 
con~inuity of aboriginal title and its recognilion in a tiiodcni form; to supply appropriate rcmcdics for tlic 
wrongs visited on Indigenous peoples; and to accommodate public and private intcrcsts in the lands concclncd. 
T i m e  t~eeds gave rise to co~~i tnon  law Principles of Reconciliation, whicli supplemciited and modified the 
traditional Principles of Recognition applying at the time of CI-own sovcl-eignty. 

13. Slallcry, "l'lie Metamorphosis of Aboriginal 'fille" p006] 85 C.13.R. 255 at pp. 261-262 

6. Crown-aborigi~ial consultation and, where warranted, accommodation, are essential to the 

reconc~liat~on proccss. As this Court affirmcd in Ifaida: 

]C]oiisultatioti and accommodation bciorc final claitiis resolution, wliilc challenging, is not impossible, 
and indccd is an csscntial corollary to the lio~iourable pt-occss of rcconciliatioo that s. 35 dcmaiids. I t  
preset-ves the Aboriginal interest pending claims resolution and fosters a rclationsliip bctwcctl the 
parlics lhat makes possible ncgotiatioils, the prcfct't'cd proccss for achieving ultimatc recoilcilialion.. . 

Thus, just as reconciliation may need to atldress the "clailiis, ititcrcsts and ambitions" oTI'irst 

Nations, so may accoinmodation. 

7. In the case at bar, the claims, interests and ambitions of aboriginal groups relating to tlie 

fislicrics arc particularly relcvant. As Low J.A. noted in the Court below, fishing is central to thc 

identity of many Britisli Columbia First Nations: "For tliousands of years the aboriginal 

communities on the west coast of this country have relied lieavily on fisliing for survival. Fishing 

lias also been an integral part of their culturc." 

R 1,. f h p p  (13.C.C.A.) per Low I ,  at para. 27 

8. Colonial policy in British Colu~iibia initially sanctioned and, indccd, cncouragcd aboriginal 

lishiug cfforts. Crown officials recognized the right of abol-iginal pcoplcs to continue to sustain 

thcmselvcs from tlic land and its natural resources, and wantcd to promotc tlic continued sclf- 

sufficiency of tlicse groups: R. v. Van der Peef. Sir Jatnes Douglas entered into the Douglas 



Treaties, which guaranteed the Aboriginal signatories the right to "carry on [their] fisheries as 

fonncrly." Subsequently, tlic Crown located reserves in British Columbia strategically so as to 

facilitate access by Aboriginal peoples to the fisheries, and it created relatively small reserves for 

those groups on the assuinptioil that they would continuc to sustain tliemselves by fishing: 

Wcwnykurrt, Delpirruukw, Kupp (per Breuner C.J.) 

N. 1,. Jrrck /:I9801 1 S.C.R. 294 at p. 308; I l .  1c Vim rlcr Pccr. [I9961 2 S.C.R. 507 at paras. 271-273 (pcr 
McLachlin J, in dissent but not on this point); Suuitichrnit Marinrr Ltrl. ~i 7:su~sorrt I~ l i I i i i~r  Borrd (19x9) 57 
l).L.Il. (4th) 161 at p. 163; ~ ~ ~ P ~ ~ j ~ k l r r l l  Ir~rlirrrr Ilrrrul v. C ~ n a i l u  [2002:1 4 S.C.11. 245 at para. I I ;  
I>elgizrnztrrkw v. British Colrrmbin, (1991) 79 D.L.R. 4"' 185 (B.C.S.C.) a lp .  359: R. e. IIupp (B.C.S.C.) 
per Brcmier C.J. at para 92. 

9. First Nations in British Columbia have not litigated their fishing rights in court; at thc same 

time, it is obvious that many of than have reasonable or even strong claims to domestic fishing 

rights and, in some cases, coiinnercial fishing rights, and that fishing is central to tlic identity of 

most wcst coast aboriginal groups. 

10. After British Coluinbia cntcrcd Confederation in 1871, the ability of aboriginal groups in this 

Province to exercise their s. 35 fishing rights became heavily curtailed: the Department of 

Fisheries and Oceans ("DFO) has gradually iinposed extciisive regulations 011 the fishing 

activities of aboriginal groups and other Canadians. These regulations generally purport to 

prohibit co~nincrcial fishing by aboriginal groups outside of the liccnsing system applicable to all 

Canadians, and they also restrict their domestic fishing by limiting quantities and species fished, 

fishing locations and times, and fishing methods. In short, the access of Aboriginal groups to the 

fislierics is a far cry froin their access prior to European contact. 

R. v. S p r r ~ w ,  [I9901 I S.C.R. 1075 at pp. 1088-1090 and pp. 1095-1097 (pcr Dickson C.J.) 

I 1 .  Moreover, First Nations located in or near urban centres, such as thosc that beneiited from 

the PSP as well as the Te'mexw Nations, have also cxperie~lccd a significantly reduced ability to 

exercise their other s. 35 rights. Colonial settlement and dcvelopment of their lands has deprived 

them of the use and control of iiiuch of their traditional lei-ritories. Thus, the ability of many Fii-st 

Nations to exercise land-based s. 35(1) rights has been seriously co~nproinised 

12. Reconciliation w~tli  wcst coast Aboriginal groups will require addressing their ~nuch reduced 

access to the fisheries, to their traditional territories, and to land-based resources. Commercial 

fishing opportunities are an highly seiisible type of accommodation for thcse groups, particularly 

where they help First Nations sustain a deep and longstanding conticction to the fisheries. 



13. To be clear, altliougli many Aboriginal groups may reasouably claim co~n~nercial fisliiug 

riglits, commet-cia1 fishing opportunities may also serve to acco~ii~nodate any of tlieir other 

reasonably claimed s. 35 riglits. 

14. It would be perverse if the Crown's ability to acco~nmodate a s. 35 right were confi~ied to 

facilitating the exercise of that riglit. If that were so, the Crown's ability to accolnmodate would 

diminish the more seriously the First Nation's ability to exercise tlie riglit was already 

compromised, i.e. in tlie situation where creative accomliiodation is most critical to acliieving 

reconciliation. More generally, the puspose of aboriginal law, narncly to reconcile the respective 

claims, intcrests and anibitio~is of aboriginal peoples and non-aboriginal peoples, cannot be 

achieved if tlie Crown's autliority to accolinnodate is restricted to facilitating tlie exercise of tlic 

particulars. 35 right at issue. 

C. Crown-Aboriginal Aecon~modation Agreements are "Othcr Rights" under s. 25 

15. Scction 25 of tlic Cortstitution Act, 1982 protects (i) aboriginal riglits; (ii) treaty riglits; and 

(iii) "other rights or freedoms tliat pertain to the aboriginal peoples of Canada." Tlie 'l'e'mcxw 

Nations submit that Crown-aboriginal acco~n~iiodations will rror~nally confer "other riglits." 

16. Appreciating the larger context of Crown-aboriginal relations is essential to understanding 

why s. 25 is not limited to s. 35 riglits. Tlie distinct position of Canada's aboriginal peoples is 

not cnibodied in s.  35 riglits alone: i t  is also rcflcctcd in a wide range of legislative, regulatory, 

administrative and contractual arrangements tliat create a variety of riglits for aboriginal pcoplcs. 

17. An example of tlie unique rights and fieedoms of aboriginal people is tlie protection for their 

lands embodied in the Roj~al Proclaazation of 1763, the common law and, in the case of 

rcscrves, the Irzrliarz Act. 'I'lic Iizdiun Act in particular protects reserves because it generally 

prevcnts the alienation of rcservc land without tlie ficc and infonned consent of tlic Band 

membership. The right of India11 Bands to etijoy certain lands in perpetuity is foundational to the 

Crown-Aboriginal relationship, yet the Iizdirrrz Act provisions that further this end are not 

co~istitutionally protected. 

Roy11 I~rocluntution of 176.7; I I I ~ ~ U I I  Act, R.S.C. 1985, c. 1-5, ss. 37-40 

18. A related body of rights or fieedoms is .found in ss. 87, 89 and 90 of tlie Iizdiar~ Act, which 

protect the entitlement of Indiaus to tlieir rescrves by sliiclding reserve land and property on 

rcscrvc from government taxation and general laud seizure laws. 

Mitcl~ell v. Pegrri.~ In(1iur1 h'a~ld, [I9901 2 S.C.R. 85 at p p  130-131 (pcr 1.a Forcsi I.) 



19. Tlie modern treaties provide another example of how reconciliation involves riglits and 

instruments that are not protected by s. 35. Tlie Nisga'a Final Agreement, a treaty within tlie 

meaning of s. 35, guarantees the Nisga'a fishing rights. However, the actual implementation of 

those rights - that is, I-estrictions as to how much, when, where and how the Nisga'a people can 

fish - is governed by "Ani~ual Fishing Plans", which are developed by the parties outside of tlie 

Final Agreement. Certain aspects of the Nisga'a fishing rights are also addressed thi-ougli 

"l-farvest Agreements" and licences, which are promised in tlie Final Agreement but which are 

not actually part of the treaty and arc not intended to be protected by s. 35. 

Arisgo'rr F i m l  Agvcenrcnf Act, S.U.C. 1999, c.2, Schedule, Fishcrics Chaptcr (Chaptcr S ) ,  ss. 1-6, 21-27, 
84-9 1 

20. Finally, as discussed above, the decisions of this Court in Sparrow, Delpnruukw, Ilairla, 

and Mikisew have stressed that consultation and acco~nmodation are required to ensure tlie 

lawfulness of Crown action and, as discussed above, accommodation agreements will oftell be 

essential to reconciliation. Consultation and accommodation outside the modcm treaty process 

t1iercfo1-e represent a further diinensioli of the unique Crown-aboriginal relationship. 

21. Scction 25 ensures that the application of tlie Clzu~~er ,  and particularly s. 15, does not 

undermine tlie nexus of aboriginal and treaty rights, laws, regulations, administrative 

arrangements, and accominodation agreeliients that recognize the distinct position of aboriginal 

peoples in Canada and, ultimately, further Crown-aboriginal reconciliation. 

22. The Te'mexw Nations submit that tlie Court should enunciate a test for identifying "otlici- 

rights and freedoms" within the n~eaning of s. 25, and that this test should reflect the distinct 

status of aboriginal peoples in Canada and protect measures designed to achieve reconciliation 

bctwccn First Nations and the Crown. I t  is submitted that "othcr rights and fi.cedon~s" should 

meet tlie following three criteria: 

a) the measure in question must he a right or freedom; 

b) the right or ficedom niust pertain to an aboriginal group and not merely to individuals; 
and 

c) the right or freedom must relate to tlie aboriginal peoples qua ahouiginal peoples and not 
~nercly as ordinary citizens. 

23. Assessing whether a mattel- relates to aboriginal peoples quo aboriginal pcoplcs is a dclicatc 

task. The analysis of this third question sliould be flexible and include all rclcvant considerations; 

including the following: 



i .  Is the measure related to or ancillary to an aboriginal or treaty right (e.g. a settlement of a 
Treaty Land Entitlement Claim arising out of one of the Numbered Treaties)? 

ii .  Does the measure relate to the special status of aboriginal peoples (e.g. a measure 
provided by the Zrzdiurt Act)? 

iii. Can the right or fi-eedom be reasonably cliaracterizcd as a measure to acco~nmodatc a 
claimed or proven aboriginal or treaty right, or the infringement of such a right? 

24. In our subn~ission, Crown-Aboriginal accommodation measures will normally satisfy criteria 

a, 11, and c (by vistue of satisfying criterion iii), and should therefore be protected under s. 25 as 

"other rigl~ts." 

D. 'The P S P  is an "Other Right" Within the Meaning of s. 25 

25. It is submittcd that the PSP is an "other right" within the meaning of s. 25. Applying the first 

branch of the s. 25 test articulated above, the I'SP conferred on the beneficiary First Nations the 

I-ight to fish and sell salmon. This right was conferred to three aboriginal groups, not individuals, 

thus satisfying the second branch of the proposed s. 25 test, 

26. Finally, t11c PSP related to the aboriginal groups quo aboriginal peoples and not 111crcIy as 

ordi~~ary citizens. The PSI' was part of a larger policy, the Aboriginal Fisheries Strategy 

("AFS"), which is intcnded to help accornmodatc the claimed and proven fishing rights of' 

aboriginal peoples. This is confirmed in a policy statement on the Abotigirzrrl Conlrttunul 

Fisltirlg Licerice Regulutiorls, the Regulations pursuant to which the I'SP was established: 

I'hc rcpulations and com~nonal licenccs will ~~rov ide  a clear and si1n1)lc reeulatorv frameworlc for tile 
manapemc&of Aborieinal fisheries which will meet tlie requircincnts sct out in the Si,oi.roi~? dccision 
tliroueli accommodatinir the imotiation of licence terms and conditioiis. The regulations also will 
make the managcmciit of Aboriginal fisliing consistent with thc communal nature of Aboriginal fishing 
rights, provide Aboriginal orgai~izations with ncw roles in fisheries management and cnliaiicc the 
control of Aboriginal communities over llieir own affairs. By crcating a li-amcwot-k for tile rcgulatioo 
of all Aboriginal fishing, these Regulations will promotc continued stability in all fishing industry 
sections, providc the Department of Fisheries end Oceans with tlie mechanisin to cnsurc couscrvation 
of the resource and reduce tensions among fishery users. 

Aboviginol Cf~n~rr~rrr~rrl Fi.sIiirtg Licence XegzrlrUior~s, S.0.11.193-332 ("AC1;I.R). Tliis passage is quolcd 
by Jtisticc Low in It. 1,. Ifup11 (13.C.C.A.) al para. 39. 

27. Similarly, Fishcries Miniskr Crosbie identified Canada's desire to rcach a ncgotiatcd 

settleiilcnt to coliu~lcrcial fislling rights claims: 

, . ..we know that Sen years and years in British Colunibia and elsewhere thcre's bccn poaching of fisli.. . .  The 
Aboriginals say tlrcy liave a riglit to do it.. . .  

We are trying to avoid that by getting so that we km\v and agree witl~ the Aboriginals, on an expcrimcntal 
basis, how much fish they can take and sell, and wc can regulate how it's being sold.. . 



So in the interests of the \vhole industry, the commercial and recreational, and stability, and to try to keep the 
industry profitable, we're trying this as an experiment. Rat lw than wait for the courts to decide wlx%l~cr you can 
sell a fish or can't sell a fish, \vouldn't it be better for the gover~~nients and the groups involved to devise a 
system that satisfies everyone and that will he reasonahlc? 

This passage is quoted by Justice Kitchcn in R. v. Kapp (B.C.P.C) at para. 47 

28. Tlius, the PSP was part of the Crown's accomnodation of claimed and proven s. 35 riglits. 

As such, tlie policy related to the special status of tlie aboriginal beneficiaries and can reasonably 

be cliaracterized as a measure that aceomnodated fishing riglits. As discussed above, tlie fact 

that one or more of the participating Aboriginal groups may not be able to reasonably claim 

coliirnercial fishing riglits under s. 35 does uot preclude tlie PSP from being a legitimate 

acco~iimodation of other claimed or proven s. 35 riglits. 

29. Moreover, the objective of rccoliciliatio~i is apparent from tlie above-stated policy goal of 

"reduce[ing] tensions among fishery users," as well as from Mr. Crosbie's statement that the 

government's objective was to "devise a system that satisfies everyone." The AFS is intended to 

secure the acceptance by tlie participating aboriginal groups of the overall fisheries managenieiit 

regime so that DFO can bettcr manage tlie fisheries and allow other groups to benefit from this 

resource. This reconciliatory purpose further confirms tliat tlie PSP was an acco~iniiodation 

measure: that it related to aboriginal peoples quo aborigi~ial peoples, and that it fell within the 

ambit of s. 25. 

li. Section 25 is Integral to the s. 15 Analysis 

30. This appeal, at core, engages tlie question of how the unique riglits and status of First Nations 

are to be reconciled with the constitutional vision of equality entrenched in s. 15 of the Cl~wter.. 

'l'lic Te'mexw Nations submit that s. 25 of tlie Clzurfer plays a critical role in defining this 

relationsliip. I'roperly considered, s. 25 confiruis tliat the recognition of the specials rights and 

status of First Nations in Canadian society is not an exceution to equality, but rather an 

cxlxession of our constitutional understanding of equality. 

3 1.  Canada, in its factum, argues that s. 25 essentially provides an "exemption" or "dcfcncc" 

from equality, sucli that it is engaged only & tlic court has found an unjustifiable infringement 

of s. 15 cquality riglits. With respect, conceptualizing s. 15 in tliis manner, and legitimatizing 

what would otherwise be found to be u~ijustifiable discrimination, sets up a fuudamcntal conflict 

between equality and the unique riglits and fi.eedotiis of First Nations. Such a conflict would he 



destruct~ve of both our substantive utidersta~iding of equality and the ulti~nate goal of 

reconciliation bctwecn aboriginal and non-aboriginal peoples. 

32. By contrast, the Te'mexw Nations submit that a primary role of s. 25 is to affirm a view of 

equality that embraces, rather than excludes, government initiatives that recognize tlic tuiiquc 

status of First Nations within Canadian society. 111 other wol-CIS, s. 25, like s. 15(2), is best 

understood as an "intervretive aid to s. 15(1); providing conceptual depth and clarity on tlic 

substantive nature of equality" (c~nl~liasis added). 

Lnselrrcc rr Ontorin, 120001 1 S.C.R. 950 at para. 97. 

33. Several reasons support this view of s. 25 as an intemretive aid to s. 15 and other Clzarter 

provisions. First, the clear language of s. 25 ~nandates an interpretive role for this provision. 

Section 25 does not say that s. 15 and other Cltarter rights will not abrogate or derogate r1.o1ii S. 

25 rights; instead, the "guarantee of riglits in the Cltarter,"  nus st "not he construed so as to 

abrogate or derogate from" s. 25 rights (emphasis added). The word "construe" strongly suggests 

that s. 25 is rclcvant to the interpretation of other Clzarter provisions, and the fact that it is tlie 

overall "guamntee of riglits in tlie Cltarter" that must not be construed so as to abrogatc or 

derogate fro111 S. 25 rights suggests that s. 25 may be relevant not only to the s. 15 analysis, but 

also to any s. 1 and s. 24 analysis. 

34. Second, using s .  25 to inform the s. 15 analysis "e11su1-es the internal cohcrcncc of the 

Cl~cir.ier. as a worlting statutc". In contrast, tl-eating s. 25 as a "saving" provision, as proposed hy 

Caiiada, e~itreilches a basic conflict between two Charter provisions. 

L o i d r r c ~ ,  sr~prrr, para. 106; scc also Cr~nurlitrrr Ii:r M(~rlictirt:: Agcizcy 1,. I<ichurrl.sort. 1 1998.1 3 S.C.R. 1 57 
at para. 54. 

35. Third, a rolc for s. 25 within the s. I5 analysis is consistent with a ltcy purpose of the 

Cltarter, nauiiely to enshrine a vision of equality that acknowledges and respects fundamental 

and decply pcrsonal diffcrenccs between individuals and groups of individuals in Canadian 

society. This Court recognized that objective in its very first equality decision, Arz~lrews 11. Law 

It must be recogu/m, Iiowcver. as well that tlic promotion of cqualitv undcr s. 15 has a mucli mom s i x c i t i ~  - 
goal illail tlic ~nc re  elimination of distinctions. If the Cim-lo. was intcndcd to eliminate all distinctions, thcn 
thcre \vouId he no nlacc ibr sections such as 27 iuiulticultural bcritaee); 2(n) (frccdom of coiisciencc and 

. . . . . . - 
ins.  15(2), wliicli statcs that thc cquality rights in s. 15(1) do "not prcclude any law; program or activity tliai has 
as its object thc amelioration of conditions of disadvantaged individuals or gl-oups ...." /eml)liasis addcdl. 



Arzrlrotis I>. Lmv SocieQ of Briti.v/t Coluntbio, [I9891 1 S.C.R. 143 at 17 1 

36. In this respect, the role of s. 25 lias clear parallels to s. 15(2), which clarifies that the equality 

guarantee in s. 15(l) does not preclude ameliorative government initiatives directed at 

disadvantaged itidividuals or groups. In keeping with its focus on "substantive" rather than 

"foniialistic" equality, this Court has ruled that s. 15(2) does not "tru~iip" certain types of 

discrimination clai~iis but ratlier assists in the interpretation of s. 15(1) and in the undcrstauding 

of the equality guarantee: Lovelace v. Ontario. In Lovelace, Iacobucci J. acceptcd the concern 

that "interpreting s. 1 5(2) as an exemption or defence requires the courts to inappropriatcly f ia~nc 

equity programs as constituti~ig~~rin~n,fncie violations of s. 15(1)" and that "l:s]uch a view is 

inconsistent with tlie substantive equality analysis and encourages a negative approach to 

ameliorative programs". 

Lovclnce, strpr.~, para. 101 

37. Similarly, tlie fact that an impugned benefit or program is a s. 25 right is relevant to 

understanding the pul-pose of the differential treatment and to assessing whether it is truly 

haniiful to tlic dignity of thosc excluded fl-0111 it. It is submitted tliat, in tlie vast majority of 

cases, tile diffcrential treatment will not send the message that excluded Canadians are less 

worthy ol'dignity aud respect. Rather, the benefit or program will normally serve to acltnowlcdge 

and protect the clistinctive identity and status of onc or more aboriginal groups within Canadian 

society. Such diffcrential treatment will typically serve to recognize genuine, and 

constitutionally-l>rotectcd, diffcrcnces in the position of tlie beneficiary groups relative to othw 

Canadians. 

38. This approach to s. 25 exteuds to tlie whole Cl~nrter analysis. Thus if a Court proceeds to a 

s. 1 or s. 24 analysis, it should considers. 25 at those stages as wcll to ensure that the guarantee 

of rights in tlic Charter clocs not abrogate or derogate from the rights protected by s. 25. Thc 

essential point, however, is tliat s. 25 at cach stage informs and clarifies our understanding of 

substantive equality enshrined in s. 15(1), rather than suggesting that the rights and fiecdo~iis of 

First Nations are exceptions or defences to the equality guarantee. 

39. In light of thc above, the Te'uiexw Nations respectfully submit tliat s. 25 iiiust be addressed 

on this appeal. Applying tlie Law test on this appeal without reference to s. 25 will implicitly 

deny the crucial role of s. 25 in tlic iuterpretation of s. 15, and signal that this provision lias no 

role to play unless u~ijustifiablc discri~iiination is found on the facts. To avoid the problematic 



conflict this creates between the equality parantee and the rights and freedonis of aboriginal 

peoples, and to provide guidance to the lower courts, Te'mexw Nations urge this Coui? to 

confirm the interpretive role of s. 25 and its relationship to the s. 15 equality guarantee. 

F. Section 15 Analysis in this Case 

40. The Te'mexw Nations agree with Canada that even without s. 25, the PSP is not 

discriminatory. Nowever, the proper application of s.  25 in construing s. 15 reinforces that view. 

Section 25 dcniands that s. 15 be construed so as to not abrogate or derogate from the "othcr 

rights" created by the PSP. It is submitted this is best done at tlie third stage of tlie Luw test, 

where the Court should recognize tliat it is not an affi-ont to anyone's human dignity to 

recognize, respect and accommodate the special status of aboriginal groups and their elevated 

rights and interests in the fisheries. 

Lmo 1,. Ci11zuiIi1 /1999:/ I S.C.R. 497 a1 pasas. 59 and 51 

41. It is crucial to recognize that this conclusion does flow from tlie historic or present 

disadvantage of aboriginal peoples. Instead, it flows from the special legal status that Aboriginal 

groups have due their prior presence on and occupation trf the land as we11 as the objcdivc oS 

Canadian constitutional law to reconcile that inescapable reality with the modern reality of 

settlenient in a just manner. 

PAITI' IV - COSTS 

42. The Tc'mexw Nations niakc no subniissions as to costs. 

PART V - ORDER REQUESTED 

43. The Tc'nicxw Nations ask tliat this appeal bc dismissed 

day of November, 2007 

ALL Qf; WIIICII IS RESPECTFU1,LY SUBMI1"I'ED .. 
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