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MEMORANDUM OF ARGUMENT
PART | - STATEMENT OF FACTS

Overview

1. This is another case about finding the balance between the rights of an accused and
society’s interest in the effective investigation and resolution of crimes. The central issues in this
appeal are whether the police complied with s. 10(b) of the Charter before taking a statement
from the Appellant and, if in breach, whether exclusion under s. 24(2) was automatic. The
police, having given the Appellant access to duty counsel twice and being told by the Appellant
that he was satisfied with the advice, are nevertheless accused of a Charter breach in not holding
off their investigation for some undetermined period of time to await a call back from another
lawyer. Since the Appellant knew his rights and voluntarily gave a statement, the fact that it is

conscriptive evidence should not lead to automatic exclusion.

2. The Appellant was arrested for the murder of Brenda Moreside, a woman he was in a
domestic relationship with. He was “read his rights” several times and had two phone
conversations in private with a Legal Aid duty counsel prior to his police interview. Between
those two phone calls he tried to reach another lawyer but, because it was Sunday, ended up
leaving a phone message. The trial judge found that the statement was made freely and
voluntarily, but there was a breach of s. 10(b) because the Appellant did not know he was
entitled to a reasonable opportunity to contact counsel of choice. The statement was excluded
under s. 24(2) of the Charter, resulting in an acquittal. The majority of the Alberta Court of
Appeal found that the trial judge committed a number of legal errors in his ruling with respect to
both ss. 10(b) and 24(2), set aside the acquittal, and ordered a new trial. The minority judgment
would have upheld the s. 10(b) ruling, but concurred in the result based on a s. 24(2) error.

3. The appeal from that ruling supports the findings of the trial judge and urges a new rule
that would require a Prosper® warning before a detainee has indicated any intention to waive his
right to counsel. The Respondent’s position is that no new rule is necessary and there was no

breach of the Appellant’s s. 10(b) rights either in form or substance. In the alternative, if there

LR, v. Prosper, [1994] 3 S.C.R. 236 at p. 278 [Appellant’s Authorities - Tab 13 at p. 310]
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was a breach, it was a minor one, the Appellant having voluntarily given up his right to silence.
The statement should not have been excluded under s. 24(2).

4. For the purposes of this appeal the Respondent substantially adopts the Appellant’s
statement of facts but does take issue with the Appellant’s characterization of some of the
evidence. Specifically, the Respondent’s position is that the police never dissuaded the
Appellant from doing anything, never refused a request for access to counsel, never ignored a
request for access to counsel, never interrupted a call to counsel, and repeatedly told the
Appellant he could call any lawyer he wanted. While no officer read the Appellant a formal
Prosper warning, the caution read to the Appellant before the formal interview states ““...before
we proceed with our investigation you may call any lawyer you wish...”.? The formal interview
began with the Appellant indicating he was satisfied with the legal advice he had received® and
the police officer offering to stop the interview at anytime should the Appellant want to make

another phone call to a lawyer.* The Appellant made no such request.

The Voir Dire Evidence

5. The Respondent wishes to set out additional facts in relation to the voir dire evidence.
The trial began with a combined voir dire to determine voluntariness and s. 10(b) Charter
compliance regarding the Appellant’s statement. There were no conflicts or contradictions in the
evidence. There were no real issues of accuracy or credibility in respect to the conversations
with the Appellant. Almost all were audio or video recorded, with the recordings and transcripts
tendered in evidence. The only exception was the involvement of Constable Stafford, who
stayed with the Appellant for about six hours until he was discharged from hospital, then re-
arrested him, re-read him his “rights”, and permitted him to make a call to duty counsel that
lasted approximately three minutes.” The only witnesses to testify in the voir dire were the
police officers who dealt with the Appellant and an “expert witness”, Charles Davison, who
testified as to his usual practice in giving initial legal advice and how long it should take. The
Appellant did not testify in the voir dire so the only evidence as to his awareness and

understanding came from the conversations he had with the police. The content of those

% Transcripts of audiotape, warned statement [Appellant’s Record - Vol. 2 at p. 256]
® Transcripts of audiotape, warned statement [Appellant’s Record - Vol. 2 at p. 257]
* Transcripts of audiotape, warned statement [Appellant’s Record - Vol. 2 at p. 259]
® Transcript of the trial, testimony of Cst. Stafford [Appellant’s Record - Vol. 1 at pp. 94-100]
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conversations was never in issue but the legal tests to be applied to their interpretation are issues
of contention between the ruling of the trial judge and the majority of the Alberta Court of

Appeal.

6. The chronology of significant events on Saturday, February 26, 2005, concerning the s.

10(b) issues are as follows:

@) 12:40 p.m. — The Appellant was arrested in Edmonton by Sgt. Dunn and
Sgt. Gillespie of the RCMP. Sgt. Dunn advised the Appellant that he was
being arrested for the murder of Brenda Moreside, handcuffed him, and
then placed him in the rear seat of the police vehicle.® Sgt. Dunn did not
read him his “rights” at the time because he was concerned with Mr.

Willier’s physical health and forgot to do so.”

(b) 12:40 - 1:15 p.m. — On route to the hospital, the Appellant made a
comment about wanting a lawyer once the police were done processing
him, and not wanting to be questioned.®

() 1:15 - 5:45 p.m. — Sgt. Dunn and Sgt. Gillespie remained with the

Appellant at the hospital while the latter was getting medical treatment.’

(d) 5:45 p.m. — While still at the hospital, Sgt. Dunn read the Appellant his
right to counsel. This included the words, ““This means that before you’re
placed...we proceed with our investigation, you may call any lawyer you
wish or a lawyer from Legal Advice Service immediately.” The Appellant
indicated he did not want to make a call at that time, but would wait until
tomorrow. Sgt. Dunn indicated that anytime the Appellant wanted to
make a call, all he had to do was ask."

® Transcript of the trial, testimony of Sgt. Dunn [Appellant’s Record - Vol. 1 at p. 83, I. 47 —p. 84, |. 2]

" Transcript of the trial, testimony of Sgt. Dunn [Appellant’s Record - Vol. 1 at p. 85, Il. 5-10; p. 89. II. 1-11]
® Transcripts of audio tapes [Appellant’s Record - Vol. 2 at p. 168]

® Transcript of the trial, testimony of Sgt. Dunn [Appellant’s Record - Vol. 1 at p. 84, Il. 33-6]

19 Transcripts of audio tapes [Appellant’s Record - Vol. 2 at pp. 234-237]
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()

6:47 p.m. — Cst. Stafford attended to maintain custody of the Appellant

until he is discharged from the hospital. Sgt. Dunn and Sgt. Gillespie

departed the hospital.**

7. The chronology of events of Sunday, February 27, 2005, concerning the s. 10(b) issues

are as follows:

(a)

(b)

(©

(d)

(e)

12:05 a.m. - After the Appellant was released from hospital, Cst. Stafford
escorted him to the police car, re-arrested and re-read to him his s. 10(a)
and s. 10(b) rights, along with a caution. The Appellant indicated he
understood these and wanted to contact a free lawyer when the

opportunity was available.'?

12:23 a.m. — Cst. Stafford and the Appellant arrived at the RCMP

detachment in Sherwood Park.*

12:30 — 12:33 a.m. — The Appellant was taken to a phone room, provided
with phone books, and allowed to make a call in privacy. Afterwards, he
confirmed that he had spoke to a lawyer and that he was finished with the

phone.**

7:40 a.m. — The Appellant was taken out of the Sherwood Park
detachment cells by Cpl. Lahaie and given a further opportunity to call
any lawyer he wished. He phoned Peter Royal’s office, leaving a message

on the answering machine.™

7:59 — 8:00 a.m. — The Appellant was on the phone in private speaking
with a lawyer at Legal Aid. When he was finished, Cpl. Lahaie entered
the room and he told her that he had spoken to a lawyer. He was then

returned to cells.

1 Testimony of Cst. Stafford [Appellant’s Record - Vol. 1 at p. 95, Il. 17-33]

12 Testimony of Cst. Stafford [Appellant’s Record - Vol. 1 at p. 95, |. 34 — p. 96, I. 2]
3 Testimony of Cst. Stafford [Appellant’s Record - Vol. 1 at p. 96, Il. 3-28]

1 Testimony of Cst. Stafford [Appellant’s Record - Vol. 1 at p. 96, Il. 3-21]

> Transcripts of audiotape [Appellant’s Record - Vol. 2 at pp. 239-243]
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()] 8:40 a.m. — Sgt. Gillespie removed the Appellant from cells at Sherwood

Park and took him to an interview room for a formal police interview.*®

8. One incident central to this appeal is the one concerning the Appellant’s attempt to

contact Mr. Royal. After the Appellant hung up the phone the following conversation took

place:*’

LAHAIE:
WILLIER:
LAHAIE:
WILLIER:
LAHAIE:

WILLIER:

LAHAIE:

WILLIER:
LAHAIE:

WILLIER:

Did you, you left a message there, did you?

Yes.

Do you wanna talk to any other lawyer this morning
No.

...1o, to talk directly to a lawyer? We can phone this
number here again, the after hours number, if you like.

No, I just I’ll just wait for (inaudible). 1 just told the lawyer
that.

Well, they’re (sic) offices are closed, they said ... on the
answering machine. So they're not gonna be available until
tomorrow.

Oh (inaudible)

Unless they, unless they check their messages all weekend.
So if you wanna talk to a lawyer today, a direct lawyer, you
can call, that’s why we have these after hours, why the
Legal Aid has these.

Sure, let’s phone them.

9. The formal interview with the Appellant went from 8:49 a.m. to 12:05 p.m. The

circumstances included the following:

@) After getting some background information, Sgt. Gillespie read a s. 10(b)

warning that included the following words, “...you have the right to retain

and instruct counsel without delay. This means that before we proceed

with our investigation you may call any lawyer you wish or a lawyer from

a free legal advice service immediately.

»18

18 Transcripts of audiotape [Appellant’s Record - Vol. 2 at p. 244]
7 Transcripts of audiotape [Appellant’s Record - Vol. 2 at p. 241]
'8 Transcripts of audiotape [Appellant’s Record - Vol. 2 at p. 256]
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(b)

(©

(d)

(€)

(f)

(@)

When further asked by Sgt. Gillespie if he wanted to call a free lawyer or
any other lawyer, the Appellant replied: “The one this morning is, ah
‘cause being its Sunday there’s not too much he can do and just not to say

nothing.”*

The Appellant further indicated that he would have to apply through Legal
Aid and see if he qualified, after which Sgt. Gillespie indicated again that

he had the right to immediate legal advice regardless of financial status.”

Sgt. Gillespie specifically asked the Appellant if he was satisfied with the
advice he had received from Legal Aid and the Appellant answered
“Yes”

Sgt. Gillespie also advised the Appellant that he was going to be charged
with murder and that “you’re not obliged to say anything unless you wish

to do so but whatever ah, you say may be given in evidence okay.”%

The Appellant was then asked if he understood the right to silence that had
been read to him and he acknowledged that he did. Sgt. Gillespie further
informed the Appellant that as long as he was satisfied with the advice he
received from speaking with a lawyer they would proceed, but if he
wanted to stop and call a lawyer he was welcome to do s0.%

The Appellant made no request to call a lawyer at anytime during the

interview.

10.  The narrative that emerged from the interview indicated that the Appellant used a knife to

cause Brenda Moreside’s death. They had been in a relationship for five years and living

together in High Prairie. On February 12, 2005, the Appellant and the victim had gone out

drinking together, having already consumed alcohol and cocaine. They parted company when

19 Transcripts of audiotape [Appellant’s Record - Vol. 2 at p. 256]
0 Transcripts of audiotape [Appellant’s Record - Vol. 2 at p. 257]
2! Transcripts of audiotape [Appellant’s Record - Vol. 2 at p. 257]
22 Transcripts of audiotape [Appellant’s Record - Vol. 2 at p. 257]
2 Transcripts of audiotape [Appellant’s Record - Vol. 2 at pp. 258-259]
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the victim was denied entry to one of the bars. The Appellant stayed until closing time (2 or 3
a.m.). Eventually, he returned to the residence that they were sharing, broke a window in order
to gain entry, and went to sleep on the couch. While still on the couch he felt someone’s
presence beside him, looked up, and saw the victim coming towards him with a hunting knife.
He thought that the attack was in retaliation for his breaking the window. The Appellant, out of
reflex, jJumped up and grabbed the victim. They wrestled on the floor. She broke free and went
running for help. The Appellant chased her and at some point he had the knife. He didn’t think
that he seriously hurt her, but when he woke up the next morning he found her dead. He later hid
the knife.**

Trial Judge’s Finding of VVoluntariness

11. Prior to ruling on the s. 10(b) issue (summarized in the Appellant’s factum, pp. 11-3), the
trial judge first ruled on the legal admissibility of the statement. In finding that the Appellant’s
statements were voluntary, the trial judge made findings that included the following:®

@ The police officer was courteous throughout the interview.

(b) The informational component concerning the legal right to silence was

dealt with adequately. The Appellant knew of his right to pre-trial silence.

(©) The Appellant did not appear to be suffering from any physical

discomfort.

(d) The Appellant appeared at times to be very engaged in the interview and

animated.
(e) The Appellant was alert, focused, and rational virtually all of the time.

()] The Appellant looked to be in good physical shape, not tired or groggy,

and even walked around towards the end of the interview.

# Transcripts of audiotape [Appellant’s Record - Vol. 2 at pp. 307-8, 336-42, 345, 350-8, 362-7, 370-2, 395]
% Decision on voir dire [Appellant’s Record - Vol. 1 at p. 11, 1. 38 — p. 12, . 22]
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(9) The inducements that were offered (to do the right thing and to look good)
were mild and not inappropriate.
(h) There was no quid pro quo offered for his testimony.
Q) The persuasive techniques (to tell his side and that the police knew what

happened) were not unreasonable.

Rulings of the Court of Appeal

12.  The rulings of the majority of the Alberta Court of Appeal can be broken down into the

following:

(a)

(b)

Quality of Legal Advice — The trial judge committed a legal error in
concluding there was a Charter breach based on the inferred inadequacy
of the legal advice given the Appellant by Legal Aid. The police are not
responsible for the quality of the legal advice a detainee gets, there is a
presumption of competence, the burden was on the Appellant (who called
no evidence as to what advice he actually received), and there was no
evidence as to what advice the Appellant might have received from Mr.

Royal.?®

Prosper Warning — The informational duty of police was to give a
detainee his rights, not tell them how to exercise those rights. The
rationale for a Prosper warning does not apply to a “counsel of choice”
situation, as duty counsel can explain the detainee’s rights, obviating the
need for an additional informational obligation on the police. In any
event, the rights read to the Appellant did tell him that he had the right to a
reasonable opportunity to contact counsel of choice and did tell him of the

police hold-off obligation.?’

% R. v. Willier, 2008 ABCA 126 [Appellant’s Record - VVol. 1 at pp. 38-40, paras. 27, 28, 31, 35]
2" R. v. Willier, supra, [Appellant’s Record - Vol. 1 at pp. 40-42, paras. 36-40]
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(©)

(d)

(e)

Implementation Duties — The trial judge erred in law in finding that the
police breached the Appellant’s Charter rights as a result of the very
performance of their obligations under the Charter. The Appellant was
not “basically ignored” when he was silent and making no further
requests. Nor was he “actively discouraged” from further contact with
Mr. Royal by open-ended questions and the option of free immediate legal

advice from a Legal Aid lawyer.?®

Waiver — The trial judge erred in law by applying the test for waiver in
purely subjective terms. The test for waiver is mainly objective and there
can be waiver by conduct. The police were entitled to assume that the
Appellant was content with the advice he had received from Legal Aid and
waived any continuing right to speak to another counsel. Since the
statement was voluntary, the Appellant in this case clearly waived his right
to silence and the right to further consult with counsel when he gave a

statement to the police.”

Section 24(2) of the Charter — The trial judge erred in treating exclusion
under s. 24(2) as automatic when the evidence is conscriptive. The
Appellant had received legal advice, knew of his right to silence, was
treated fairly by the police, and suffered no actual prejudice from not
speaking to his counsel of choice. The offence was serious and the

community would not be shocked by the admission of the statement.*

%8 R. v. Willier, supra, [Appellant’s Record - \Vol. 1 at pp. 43-4, paras. 45-47]
2 R. v. Willier, supra, [Appellant’s Record - Vol. 1 at pp. 44-8, paras. 50-47]
%0 R. v. Willier, supra, [Appellant’s Record - Vol. 1 at pp. 48-9, paras. 59-64]
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PART 11 - QUESTIONS IN ISSUE

Q) Did the Court of Appeal err by reversing the trial judge’s decision that the Appellant had

not been given a reasonable opportunity to exercise his right to counsel of choice?

Reasonable Opportunity: Respondent’s Position — On the proper test, the Appellant had been

given a reasonable opportunity to exercise the right to counsel, including counsel of choice.

(i) Did the Court of Appeal err by reversing the trial judge’s decision that the Appellant did

not waive his right to contact his counsel of choice?

Waiver: Respondent’s Position — On the proper test, the circumstances demonstrate that the

Appellant waived any right to further contact with counsel and waived his right to silence.

(iii)  Did the Court of Appeal err by reversing the trial judge’s decision that the Appellant’s

contact with duty counsel was not meaningful?

Meaningful Contact: Respondent’s Position — The Court of Appeal was correct in holding that
the police cannot be responsible for the adequacy of advice given by counsel, and that there was

no evidence that the advice from duty counsel was inadequate.

(iv)  Did the Court of Appeal err in holding that there is an onus on a detainee to prove he was

prejudiced by his inability to speak with his counsel of choice?

Prejudice: Respondent’s Position — The burden of proving infringement of a Charter right and

that evidence was “obtained in a manner that infringed or denied” that right falls on the detainee.

(V) Did the Court of Appeal err by reversing the trial judge’s decision to exclude the

Appellant's statement from evidence pursuant to s. 24(2) of the Charter?

Section 24(2) of the Charter: Respondent’s Position — The Court of Appeal properly ruled that
exclusion under s. 24(2) was not automatic even for conscriptive evidence. A proper application

of the test would have admitted the evidence.
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PART 11l —ARGUMENT

Issue (i) — Section 10(b) of the Charter: Reasonable Opportunity

Overview

13.  The Appellant’s complaint, that he was not given a reasonable opportunity to contact
counsel of choice, is premised on an erroneous interpretation of the right to counsel and the
urging of a new rule that would be of no assistance to the Appellant in these circumstances. The
right to counsel of choice is a component of the general right to counsel, neither of which are
absolute, but depend on what is reasonable in the circumstances. Police are not interfering with a
right to counsel of choice by simply reminding a detainee of his right to immediate free legal
advice from duty counsel. The new rule urged would require a Prosper warning whenever a
choice of counsel issue arises. This is neither necessary in a general application, nor of any
assistance to the Appellant on this issue. In any event the issue is moot. The two components of
the Prosper warning were, in fact, adequately communicated to the Appellant before he made his

statement.

Legal Principles

14.  The leading case of R. v. Bartle *! sets out principles that include the following:

€)) A detainee is in immediate need of legal advice in order to protect their
right against self-incrimination and to assist them in regaining their
liberty. %

(b) The detainee is entitled to seek such advice without delay and upon

request.®

(©) Police obligations are three fold: (1) to inform the detainee of the right to
counsel without delay, including the availability of legal aid and duty

counsel; (2) if requested, to give the detainee a reasonable opportunity to

%1 R. v. Bartle, [1994] 3 S.C.R. 173 [Appellant’s Authorities - Tab 2 at p. 013]
¥ R. v. Bartle, supra, at p. 191 [Appellant’s Authorities - Tab 2 at p. 031]
¥ R.v. Bartle, supra, [Appellant’s Authorities - Tab 2 at p. 031]
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(d)

()

()

contact counsel; and, (3) to refrain from eliciting evidence until the
detainee has had that reasonable opportunity.®*

The informational component of the police obligations must, in all cases,

include the information about legal aid and duty counsel.*®®

Duty counsel provides initial, summary, legal advice to all detainees upon
request, irrespective of financial means and at anytime. They bridge the
gap between arrest and the retention of a lawyer to more fully deal with

the case.>®

Police are required to inform detainees about legal aid and duty counsel
services in existence and about the availability of these services in the

jurisdiction at the time of detention.®’

15.  Once a detainee requests contact with a lawyer, the principles that govern reasonable

opportunity include the following:

(@)

(b)

(©)

What constitutes a reasonable opportunity depends on the circumstances,

including the availability of duty counsel in the particular jurisdiction.®®

The Charter does not guarantee the detainee will in fact consult with

counsel, it only guarantees the opportunity to consult with counsel.*

A reasonable opportunity is not limited to a single telephone call to a law
office.*°

* R.v. Bartle, supra, at p. 192 [Appellant’s Authorities - Tab 2, p. 032]

® R. v. Bartle, supra, at pp. 194-5 [Appellant’s Authorities - Tab 2, pp. 034-035]

% R. v. Bartle, supra, at pp. 195-6 [Appellant’s Authorities - Tab 2, pp. 035-036]

¥ R. v. Bartle, supra, at p. 198 [Appellant’s Authorities - Tab 2, p. 038]

® R. v. Prosper, supra, at p. 302 [Appellant’s Authorities - Tab 13, p. 334]

¥ R. v. Prosper, supra, at p. 269 [Appellant’s Authorities - Tab 13, p. 301]

O R. v. Whitford, [1997] 196 A.R. 97 (C.A.); leave refused [1997] 3 S.C.R. xiii [Appellant’s Authorities - Tab 16, p.

429]
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16.

(d)

(€)

(f)

(9)

(h)

Depending upon the circumstances, a few minutes of advice may satisfy
the detainee’s s. 10(b) rights, even for very serious charges.*

The most important function of legal advice upon detention is to ensure
that the detainee understands his rights, chief among which is his right to

silence.*?

Consultation with duty counsel can satisfy a detainee’s right to retain and

instruct counsel without delay.*?

One of the main functions of duty counsel at the early stage of detention is
to confirm the existence of the right to remain silent and to advise the
detainee about how to exercise that right.**

Another important function of duty counsel is to inform a detainee how he
can apply to Legal Aid in order to retain counsel and what options he has

if he is ineligible.*

The right to counsel of choice is a sub-category of the right to counsel and requires that

the following additional principles be considered:

(a)

(b)

A detainee’s right to consult with counsel entitles the detainee to consult
with the lawyer of their choice, unless that choice necessitates an
unreasonable delay. Then the detainee is obliged to choose another

lawyer.*

Police officers do not have to advise a detainee in specific words of a right

to counsel of choice.*’

<

< < < <

. V. Gormley, 1999 CarswellPEI 83 (S.C. - Appeal Div.) at paras. 29-43 [Tab 7, pp. 59-62]

. V. Roper, 1997 CarswellOnt 663 (C.A.) at paras. 10-12 [Tab 21, p. 197]

. v Hebert, 1990 CarswellYukon 7, [1990] 2 S.C.R. 151 at para. 109 [Tab 12, p. 118]

. V. Brydges, [1990] 1 S.C.R. 190 at pp. 213-216 [Appellant’s Authorities - Tab 5, pp. 137-140]

. Brydges, supra, at p. 206 [Appellant’s Authorities - Tab 5, p. 130]

. Brydges, supra, at pp. 213-214 [Appellant’s Authorities - Tab 5, pp. 137-138]

. Ross, [1989] 1 S.C.R. 3 at p. 11 [Appellant’s Authorities - Tab 14, p. 350]

. Grouse, 2004 CarswelINS 360 (C.A.) at paras. 8-12; leave refused 337 N.R. 192 [Tab 9, p. 79]
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(c) If there is such an obligation on the police, reading the advice “you can
call any lawyer you want” from a standard card satisfies it.*®

(d) The police obligation to hold off questioning a detainee only applies so
long as the detainee is reasonably diligent in trying to reach their counsel

of choice.*

(e) In deciding what would be an unreasonable delay, the existence of 24-hour
duty counsel may limit the amount of time that detainees can reasonably
wait to contact their counsel of choice, making even an 8-10 hour wait an

unjustified delay.*

U] Counsel of choice is also not an absolute right. Even where the detainee
has been assigned counsel by Legal Aid, they are not guaranteed a choice
of counsel. The dominant principle is to satisfy objective fairness by
providing competent representation, not to satisfy the subjective needs of

the detainee.™

17.  The Prosper warning is one additional informational obligation on the police, and it

arises in a very specific circumstance. Lamer, C.J.C. spelled it out by stating:

In circumstances where a detainee has asserted his or her right to counsel and
has been reasonably diligent in exercising it, yet has been unable to reach a
lawyer because duty counsel is unavailable at the time of detention, courts must
ensure that the Charter-protected right to counsel is not too easily waived.
Indeed, I find that an additional informational obligation on police will be
triggered once a detainee, who has previously asserted the right to counsel,
indicates that he or she has changed his or her mind and no longer wants legal
advice. At this point, police will be required to tell the detainee of his or her
right to a reasonable opportunity to contact a lawyer and of the obligation on
the part of the police during this time not to take any statements or require the
detainee to participate in any potentially incriminating process until he or she
has had that reasonable opportunity. This additional informational requirement

8 R. v. Clarke, 2005 CarswellOnt 1806 (C.A.) at paras. 31-33: leave refused 347 N.R. 199 [Tab 5, pp. 48-49]

“R. v. Black, [1989] 2 S.C.R. 138 at p. 155 [Appellant’s Authorities - Tab 3, p. 093]

R, v. Brydges, supra, at p. 216 [Appellant’s Authorities - Tab 5, p. 140]
R. v. Richfield, 2003 CarswellOnt 3114 (C.A.) at paras. 8-10 [Tab 20, pp. 188-189]

*! panacui v. Legal Aid Society of Alberta, 1987 CarswellAlta 196, 80 A.R. 137 (Q.B.) at paras. 16-20 [Tab 1, pp.
8-9]
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on police ensures that a detainee who persists in wanting to waive the right to
counsel will know what it is that he or she is actually giving up.>* [emphasis
added]

Application

18. The trial judge erred in finding that the police failed in fulfilling their implementation
duties. The following circumstances are significant:

@) The Appellant clearly knew he had a right to counsel of choice. The

police repeatedly told him that he could contact any lawyer he wanted.

(b) The Appellant was told, at least twice, of the police obligation to hold off
their investigation until he had contacted counsel. Although no formal
Prosper warning was given, the formal Charter warnings that were read to
the Appellant at the hospital and in the interview included the words
“...before we proceed with our investigation you may call any lawyer you

wish ...”.

() The police, in addition to accommodating all of the Appellant’s requests,
left him with an open invitation to stop the interview at any time should he

want to contact counsel again.

(d) The Appellant had two contacts with duty counsel, both with the same

lawyer, and the duration of which was left entirely up to him.

(e) The Appellant’s failure to reach Mr. Royal was in no way caused by the
police. It was Sunday and the law office was closed. There was no
evidence that even waiting 24 hours for it to open the following morning
would have resulted in contact with Mr. Royal. Cpl. Lahaie did not
dissuade the Appellant from contacting Mr. Royal. All she did was
remind him of one of the mandatory informational obligations of s.10(b)

rights, the availability of duty counsel.

%2 R. v. Prosper, [1994] 3 S.C.R. 236 at p. 274 [Appellant’s Authorities - Tab 13, p. 306]
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()] The Appellant told Sgt. Gillespie, at the start of the interview, that he was
satisfied with the legal advice he had received and that he understood his
right to silence. He made no further requests to contact counsel during the

interview.

(9) The Appellant chose not to testify in the voir dire or to call any evidence
from either the duty counsel he had spoken to or Mr. Royal. Accordingly,
there was no evidence that the Appellant had any difficulty getting the
legal advice, that he had any difficulty understanding his rights that he still
wanted to contact Mr. Royal for initial advice, that contact with Mr. Royal
was even likely in any reasonable time, or that contact with Mr. Royal

would have affected the outcome.

19. In these circumstances, it was a legal error for the trial judge to conclude that the
Appellant was denied a reasonable opportunity to contact counsel. The trial judge further erred
in law by speculating that the Appellant didn’t know he had the right to a reasonable opportunity
to contact counsel of choice. The whole of the police conduct towards the Appellant
demonstrated that they were prepared to give him a reasonable opportunity to contact counsel of
choice. The Appellant’s decision to call duty counsel again after leaving a message for Mr.
Royal was not a waiver in the Prosper context, but another exercise of his right to counsel of
choice. He chose to contact duty counsel. If he still wanted to speak to Mr. Royal after that
second call to duty counsel, the Appellant was given a clear opportunity. Sgt. Gillespie made an
open offer to stop the interview at any stage if the Appellant wanted another call to counsel. The
Appellant made no such requests. Absent any evidence from the Appellant, the only available
inference was that he was satisfied with the access to counsel and did not want further advice. A
police officer is not obliged to question a detainee about whether he needs further time or
assistance in reaching a lawyer.>® If there was a problem with the advice from duty counsel and

the Appellant still wished to get advice from Mr. Royal, he never communicated that desire to

BRov. Jones, [2005] A.J. No. 1325 (C.A.); leave refused [2006] 1 S.C.R. x. [Appellant’s Authorities - Tab 9, pp.
232-233]
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the police after the second call with duty counsel. The police are not required to guess what is in

a detainee’s mind.>

20.  There is no need to introduce a new rule, as urged by the Appellant, which requires a
Prosper warning to be read every time a detainee changes their mind about choice of counsel.
As the Appellant fairly concedes, contact with duty counsel can satisfy the implementation
obligation on the police. In this case it certainly did. The Appellant was also clearly aware of
the difference between duty counsel, who are readily available to give initial advice, and counsel
retained to more fully deal with the case. He made repeated comments about having to apply to
Legal Aid. It would be a triumph of form over substance to impose on police a ritual reading of
a Prosper warning every time a detainee changed his mind about which counsel he was going to
call. In this case there was only one change, but in R. v. Prosper supra the detainee made 15
calls in an effort to reach 12 lawyers. Imagine the police officer having to stop that detainee
after each unsuccessful call and read him a formal warning about reasonable opportunity and
hold-off obligations, just to be sure the detainee was making an informed decision to “waive”

further efforts to reach lawyer “A” before calling lawyer “B”.

21.  The circumstances in this case are dramatically different from cases where the detainee
was frustrated in his efforts to reach any counsel, because the Appellant did reach duty counsel
and got legal advice. The purpose of that initial legal advice is not only to inform the Appellant
of his fundamental rights and how to exercise them, but also to advise him of how to exercise
further rights and obligations, like applying for a Legal Aid lawyer for trial and what to do if he
does not qualify.>® That topic would certainly include the question of choice of counsel and how
to access them. The Court of Appeal was not off-loading police obligations on duty counsel
when they suggested the latter would be expected to tell a detainee about the reasonable
opportunity to reach counsel of choice and of the hold-off obligation. They were merely
elaborating on the same principle as Lamer, C.J.C. did in his comments in Brydges about duty

counsel’s role.>®

> R. v. Top, 1989 CarswellAlta 477 (C.A.) at para. 9 [Tab 25, p. 266]
**R. v. Brydges, supra, at pp. 213-214 [Appellant’s Authorities - Tab 5, pp. 137-138]
*® R. v. Brydges, supra, [Appellant’s Authorities - Tab 5, pp. 137-138]
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22. In any event, as found by the majority of the Alberta Court of Appeal, the information
contained in a Prosper warning had been provided to the Appellant. A new rule would not assist

the Appellant on this issue.

Issue (ii) — Waiver

Overview

23.  The Appellant challenges the conclusion that the trial judge applied the wrong test for
waiver in the finding that the Appellant did not waive his right to consult counsel of choice. In
part, this is a repetition of the Appellant’s argument on the previous issue that he never
abandoned his desire to communicate with Mr. Royal. It is also a repudiation of the trial judge’s
findings that the Appellant knowingly waived his right to silence and gave a voluntary statement.
It is the Respondent’s position, as argued above, that this was not a waiver situation as spelled
out by Prosper supra. The trial judge did err in the legal test he applied because the objective
evidence established that there was an implied waiver of both the right to further contact with

any counsel and an implied waiver of the right to silence.

Legal Principles

24.  Assetout in paragraph 17 above, a Prosper warning is required to ensure a proper

waiver in one very specific circumstance. The requirements are:
€)] an initial request for counsel,
(b) due diligence in trying to reach counsel,
(©) a failure due to the unavailability of counsel, and
(d) an indication that the detainee now no longer wants legal advice.

25.  The reason for requiring the police to then tell the detainee about reasonable opportunity
and the duty to hold-off the investigation is to ensure the detainee knows what they are giving
up. As long as the detainee has that information in some fashion, the Prosper warning has been

complied with. There are no particular “magic words” required.”’

" R. v. McKenzie, 2001 CarswellAlta 1615 (C.A.) at paras. 13-14 [Tab 16, pp. 149-150]
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26. Other principles of waiver in relation to s. 10(b) include the following:

(@)

(b)

(©

The standard for waiver, where it concerns the informational component
of 5. 10(b) rights, will be high.>®

The burden is on the Crown to prove an unequivocal waiver.*

A waiver may be expressed or implied.®

27.  Where the issue is waiver of the right to silence, the judgment of McLaughlin, J., as she

then was, in R. v. Hebert ®* established the following principles (although the judgment uses the

term “choice” instead of “waiver” in describing the giving up of the right to silence):

(a)

(b)

(©)

(d)

A detainee has the right to choose whether to speak to the police or remain

silent. (para. 78)

The detainee, potentially at a disadvantage in relation to powers at the
disposal of the state, is entitled to rectify the disadvantage by speaking to
legal counsel at the outset, so that they are aware of their right to silence
and can obtain appropriate advice with respect to the choices they face.
(paras. 109)

The detainee’s right to make an informed choice whether to speak to the
police does not require any particular state of knowledge beyond having
an operating mind. The Charter does not place on the authorities the
impossible task of subjectively gauging whether the detainee appreciates
the situation and the alternatives. Rather, it seeks to ensure that the suspect
is in a position to make an informed choice by giving him the right to
counsel. The test for whether that choice has been violated is essentially
objective. (para. 112)

The right of silence is not absolute. (paras. 119, 129)

8 R. v. Bartle, supra, at p. 192 [Appellant’s Authorities - Tab 2, p. 032]

*R. v. Ross, supra, at pp. 11-12 [Appellant’s Authorities - Tab 14, pp. 350-351]

0 R. v. Manninen, [1987] 1 S.C.R. 1233 at p. 1244 [Appellant’s Authorities - Tab 11, p. 250]
®1 R. v. Hebert, supra, note 42 at paras. 78-136 [Tab 12, pp. 113, 118-122]
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(e) The Charter requires that the detainee be informed of the right to counsel
and be permitted to consult counsel without delay. Once a detainee has
consulted with counsel, if they choose to make a statement, they may do
so. But the statement may not override the detainee’s will and negate their

choice. (para. 122)

()] The police can use legitimate tactics in order to further their investigation.
Police persuasion short of denying a detainee’s right to choose, or
depriving him of an operating mind, does not breach the right to silence.
(paras. 110, 123, 130)

(9) The right to choose whether or not to speak to the authorities is defined
objectively rather than subjectively. The basic requirement that the
detainee possess an operating mind has a subjective element. Once this is
established, the focus under the Charter shifts to the conduct of the

authorities vis-a-vis the detainee. (para. 126)

(h) This approach may be distinguished from an approach that assumes an
absolute right to silence in the detainee, capable of being discharged only

by waiver. (para. 129)

Q) Moreover, even where a violation of the detainee’s rights is established,
the evidence may, where appropriate, be admitted. (para. 136)

Application

28. It is useful to begin by noting what is not in question under this issue. There was no
question that the Appellant had been able to get legal advice prior to the statement being taken,
that this advice was to his satisfaction, and that he understood his right to silence. Finally, there
is a finding by the trial judge, proven beyond reasonable doubt, that the statement was given
voluntarily and without any inappropriate persuasion by the police. In short, there was no
violation of the Appellant’s right to silence by the taking of the statement and his will to choose
was not overridden by the police. Whether the Appellant’s decision to give that statement is

characterized as a “waiver” or a “choice” is irrelevant because neither term raises any legal
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issues that assist the Appellant’s position. Furthermore, this is not a situation that required a
Prosper warning. The Respondent relies on its earlier submissions in this regard.

29.  Accordingly, the sole issue in contention is whether the Appellant “waived” his right to
counsel by not making further requests to contact Mr. Royal or simply “chose” a different
counsel (i.e. duty counsel) for the purpose of getting further preliminary advice. The Appellant’s
argument, that he didn’t understand his right to choice of counsel, cannot be sustained on the
objective evidence. In addition, it has no support on the subjective front because the Appellant
never shared his inner thoughts, either with the police at the time or with the court in the voir
dire. Accordingly, all the trial judge could look at was the propriety of the police conduct based
on what the Appellant told them. If a waiver analysis is required, then the trial judge erred in
concentrating solely on a subjective standard and not considering the objective evidence. The
objective evidence satisfied the Crown’s burden of proving waiver. On the “choice” analysis, if
it is a question of what choices the Appellant made and whether they were freely made or his
will was overborne by the police, then the outcome will be the same. The Appellant’s case still
suffers from the absence of any evidence that he felt coerced, that he was truly dissuaded by the

police, or that he wanted further opportunities to contact counsel before being interviewed.

30. Finally, it is important to view the issue of waiver or choice of counsel in the context of
the interview and the findings of fact by the trial judge. The man in the interview had had legal
advice. He was satisfied with that advice. He understood his right to silence. He had suffered no
oppression or tricks in the interview. He was alert, focused and rational. Most importantly, he
voluntarily gave up his right to silence. That individual is the antithesis of the one portrayed in
the Appellant’s factum on this issue. A proper application of the test would have concluded that
there was no evidence of a s. 10(b) breach based on this issue.

Issues (iii) and (iv) — Meaningful Contact/Proof of Prejudice

Overview

31.  This issue appears to be a combination of the Appellant’s third and fourth “points in
issue”. It is based on the inference that the Appellant could not have received proper advice
from duty counsel in the time spent during the two phone calls, making his access to counsel
deficient. Underlying this theme is a further presumption that the Appellant would have received
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better or more competent advice, and had a better understanding of his rights, had he been able to
contact Mr. Royal. The Respondent’s position is that the police cannot be required to monitor
the quality of the legal advice a detainee receives. Their role has to be limited to accommodating
the reasonable requests of the detainee for contact with counsel. The Appellant failed to meet his
burden of proof under s. 10(b) because he called no relevant evidence to show that: (a) the advice
he received was inadequate; (b) he desired further legal advice before being interviewed; (c) he
did not fully appreciate his legal rights at the time of the interview; or, (d) he communicated

these difficulties in any meaningful way to the police.

Legal Principles

32.  The principles that relate to this issue include the following:

@) The burden of proving a breach of s. 10(b) of the Charter is on the

applicant on a balance of probability.

(b) The purpose of the right to counsel guaranteed by s. 10(b) of the Charter
is to provide detainees with an opportunity to be informed of their rights
and obligations under the law, and most importantly, to obtain advice on

how to exercise those rights and fulfill those obligations.®

(©) A detainee is entitled to a reasonable opportunity to have meaningful

contact with and advice from counsel.®*

(d) Police are prohibited from doing anything that might undermine a
detainee’s confidence in their lawyer or interfere with the solicitor-client

relationship.®

(e) Inadequate legal advice, by itself, cannot be a s. 10(b) violation

attributable to the police. The legal system cannot tolerate a disincentive

62 R. v. Collins, [1987] 1 S.C.R. 265 at p. 277 [Appellant’s Authorities - Tab 8, p. 212]

% R. v. Bartle, supra, at p. 191 [Appellant’s Authorities - Tab 2, p. 031]

® R. v. Whitford, supra, at para. 14 [Appellant’s Authorities - Tab 16, p. 435]

% R.v. Burlingham, [1995] 2 S.C.R. at 206 at para. 14 [Appellant’s Authorities - Tab 6, p. 157]
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for an accused to consult competent counsel, or an incentive for competent

counsel to give incompetent advice.®®

()] It is improper for the court to speculate as to what the legal advice might

have been had the detainee made another call to counsel.®’

(9) There is a strong presumption that counsel’s conduct fell within the wide
range of reasonably professional assistance.®®

(h) Depending upon the circumstances a two or three minute conversation for
advice, where the contents of the conversations were put in evidence, can

satisfy the detainee’s s. 10(b) rights even where the charges are serious.®

Application

33.  Although inadequate legal advice can be relevant to the implementation duty on the
police under s. 10(b), it is relevant only to the issue of reasonable opportunity, justifying a
detainee’s request for further contact with that counsel or with a different lawyer. In the instant
case, it was an irrelevant consideration as there was no evidence as to the adequacy of the duty
counsel’s advice and no evidence that the Appellant wanted a further opportunity to contact a
lawyer before giving his statement. Mr. Davison’s evidence as to what advice he would have
given provided no insight into the adequacy or competence of the advice duty counsel gave the

Appellant.

34.  The Appellant’s suggestion, that the adequacy of the legal advice to a detainee is
something the police should be concerned with and take active steps to ensure, is untenable. To
begin with, they are obliged to respect the solicitor-client relationship of confidence and
confidentiality. That means they have no right to monitor or audit the advice, no right to set time
limits or insist on more time being spent, no right to interfere in the communication between the
detainee and his counsel, and no right to remark on the relative competence of different counsel.

Their only obligation is to properly facilitate the “reasonable opportunity” of the detainee to get

% R. v. Biscette, 1995 CarswellAlta 1028 (C.A.) at para. 32 [Tab 4, p. 41]
" R. v. Black, supra, at p. 153 [Appellant’s Authorities - Tab 3, p. 091]
8 R.v. B.(G.D.), 2000 CarswellAlta 358 (S.C.C.) at para. 27 [Tab 3, p. 34]
% R. v. Gormley, supra, at paras. 29-43 [Tab 7, pp. 59-62]

R. v. Roper, supra, at paras. 10-12 [Tab 21, p. 197]
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legal advice. They are not guarantors of adequate legal advice. Whether the advice is adequate
or inadequate, sparce or detailed, long or short, cannot be a concern to the police except in so far
as it leads to further requests by the detainee for consultation with a lawyer. If it were otherwise,
an opportunistic detainee could simply make a request, make superficial contact with counsel,

make no further requests, and then call evidence at his trial that the advice was inadequate.

35.  What the issue of meaningful advice turns on is the question of, “Whose choice is it?”
Clearly, the detainee has numerous choices throughout the s. 10(b) implementation process. He
initiates the process by choosing to contact counsel. He then chooses which counsel he is going
to call. It may be duty counsel for immediate free advice; it may be a Legal Aid lawyer retained
through an application process; it may be a private lawyer on a private retainer; or it may be
some combination of lawyers retained for different purposes. When the detainee reaches
counsel, normally he again chooses how long he spends talking on the phone to the lawyer. If he
is dissatisfied with the advice he has received for whatever reason, he has the option to ask for
another call. There is nothing in the case law, or the evidence, to suggest there is a perception
that detainees only get one phone call. The option to request another call applies even if the
detainee has received complete and competent advice from the first lawyer. He, like the client of
any profession, is entitled to a second opinion. Finally, regardless of the advice he receives,
including the ubiquitous warning not to say anything, the detainee has the choice to not exercise
his right to silence, but to give a statement. So long as he understood his right to silence and his

will was not over-ridden, there was no infringement of his right to silence.”

36.  The Appellant had all these choices. He had a burden to prove his reasonable opportunity
to get legal advice was denied, and he made an admission to the police that he was satisfied with
the legal advice he had received from duty counsel. The reference by the Court of Appeal to no
evidence of prejudice was simply a comment on the absence of evidence from the Appellant that
he required further advice from Mr. Royal. To put it bluntly, if the Appellant was unsatisfied
with the preliminary advice he had received from duty counsel after the second phone call and
still wanted to contact Mr. Royal, he should have said something to the police and called
evidence of that in the voir dire. If his position is that he still didn’t understand his rights going

into the interview, then he should not have told the police officer he was satisfied with the duty

"R, v. Hebert, supra, at para. 122 [Tab 12, pp. 120-121]
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counsel advice, but instead asked for a further chance to consult counsel. He should not be
entitled to remain silent in the face of offers from the police for further contact with counsel, to
remain silent in the voir dire as to the actual legal advice he received, but then seek a finding that
the advice was inadequate because it only took four minutes in total. The Appellant had a right
to silence throughout the judicial process from arrest to trial, but it was meant to be a shield
against self-incrimination, not a sword to parry legitimate state efforts to investigate and

prosecute a serious case of domestic homicide.

Issue (v) — Exclusion under s. 24(2) of the Charter

Overview

37.  The unanimous decision of the Court of Appeal was that the trial judge’s summary
disposition of the s. 24(2) analysis erroneously treated the question of exclusion as automatic.
They concluded that the trial judge failed to conduct a proper analysis of the three pronged
Collins test for exclusion and, had he done so, would have included the evidence on these facts.
The Appellant concedes that exclusion is not automatic in these circumstances, but argues that
the reasons of the trial judge for exclusion are adequate and the outcome was inevitable. The
Respondent’s position is that, even on the breach he found, the trial judge erred in treating
exclusion as automatic. He was still obliged to consider the three-part Collins test. Should this
Court find that there was a breach of s. 10(b), the Respondent’s position is that it would still be
admissible because: (a) the statement would not affect trial fairness; (b) the breach was minor;
(c) the police acted in good faith; and, (d) the admission of the evidence would not bring the
administration of justice into disrepute. Central to this position are the trial judge’s findings of
fact that the Appellant was aware of his right to silence, was treated fairly by the police officer
that conducted the interview, and gave his statement voluntarily in terms of the confessions rule.
This means that the underlying right that the right to counsel is intended to protect, the
Appellant’s right to silence, was not breached and the admission of the statement would not

result in an unfair trial.

Legal Principles

38.  The appropriate procedure for considering exclusion under s. 24(2) is to consider the

three part Collins test: (1) the impact that admission of the evidence would have on the fairness
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of the trial; (2) the seriousness of the Charter violation; and, (3) the prospect that the
administration of justice could be brought into disrepute by the admission of the evidence.”

39.  Where the evidence resulting from the violation of s. 10(b) is self-incriminating evidence,
like a statement, there is a presumption that it will go to trial fairness and generally should be
excluded.” However, exclusion of such evidence should not be treated as automatic. A trial
judge should do a proper analysis applying the Collins criteria. A strict causal relationship
between the breach and the evidence is not essential to meet the requirement that it was
“_..obtained in a manner that infringed or denied any rights...”.”* A temporal connection may

be enough, although neither is determinative and there is still the question of remoteness.”*

40.  InR.v. Stillman™ Cory, J. summarized the recommended analytical steps as follows:

1. Classify the evidence as conscriptive or non-conscriptive based upon the
manner in which the evidence was obtained. If the evidence is non-conscriptive,
its admission will not render the trial unfair and the court will proceed to
consider the seriousness of the breach and the effect of exclusion on the repute of
the administration of justice.

2. If the evidence is conscriptive and the Crown fails to demonstrate on a
balance of probabilities that the evidence would have been discovered by
alternative non-conscriptive means, then its admission will render the trial unfair.
The Court, as a general rule, will exclude the evidence without considering the
seriousness of the breach or the effect of exclusion on the repute of the
administration of justice. This must be the result since an unfair trial would
necessarily bring the administration of justice into disrepute.

3. If the evidence is found to be conscriptive and the Crown demonstrates on
a balance of probabilities that it would have been discovered by alternative non-
conscriptive means, then its admission will generally not render the trial unfair.
However, the seriousness of the Charter breach and the effect of exclusion on the
repute of the administration of justice will have to be considered.

" R. v. Collins, supra, at pp. 284-286 [Appellant’s Authorities - Tab 8, pp. 219-221]

2R, v. Collins, supra, at pp. 283-285 [Appellant’s Authorities - Tab 8, pp. 218-220]

78 Canadian Charter of Rights and Freedoms, Part | of the Constitution Act, 1982, being Schedule B to the Canada
Act 1982 (U.K.), 1982, c. 11, s. 24(2)

™ R.v. Strachan, 1988 CarswellBC 699 [1988] 2 S.C.R. 980 at paras. 55-56 [Tab 24, p. 261]

R, v. Stillman, [1997] 1 S.C.R. 607 at para. 119 [Appellant’s Authorities - Tab 15, pp. 392-393]
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41.  While many courts have regarded the second Stillman step as an automatic exclusion rule
for conscriptive evidence, this interpretation has been criticized as contrary to a plain meaning of
s. 24(2) and to the intention of the framers of the Charter. The Supreme Court has responded to
this criticism by casting doubt on whether Stillman should be read so strictly. As LeBel, J. (with
Fish, J. concurring) recently wrote in R. v. Orbanski ® (the majority did not address this issue),
the trial fairness test ““should not be reduced to a ritual incantation that spares judges from any
further thought. He noted that:

92 Stillman generated concerns that our Court was creating an exclusionary
rule based primarily on the nature of the evidence. These views were based, at
least in part, on the opinion that the strong presumptive link between the use of
conscriptive evidence and its impact on the fairness of the trial reduced the
application of s. 24(2) to a narrow bright-line rule, based mainly on the legal
characterization of the evidence, that did not permit effective consideration to be
given to other relevant factors.

93 Neither the reasons of Cory J. in Stillman nor a number of recent
pronouncements of our Court in cases such as R. v. Fliss, [cite omitted]; R. v.
Law, [cite omitted]; or R. v. Buhay [cite omitted], have gone that far. Our Court
has remained mindful of the principle that the Charter did not establish a pure
exclusionary rule...

95 ...Although exclusion will often occur at the end of the process, it is not
automatic. The inquiry into the admissibility of the evidence must reach the last
stage so that it can be determined whether the admission of the evidence would
bring the administration of justice into disrepute.

98 The creation and application of a rule, based on a presumption that
conscriptive evidence necessarily affects the fairness of a trial, of almost
automatic exclusion whenever such evidence is involved might be viewed as a
clear and effective method to manage aspects of the criminal trial. Nevertheless,
our Court has never adopted such a rule, which could not be reconciled with the
structure and the wording of s. 24(2).”" [emphasis added]

42.  The Ontario Court of Appeal has since adopted Justice LeBel’s assessment that there is
not an automatic exclusionary rule for conscriptive evidence. In R.v. Grant "® Laskin, J.A.
concluded that:

52 It seems to me that this passage [paragraph 93 of R. v. Orbanski, supra]
reflects three important propositions. First, the admission of all conscriptive

® R. v. Orbanski, 2005 CarswellMan 190 (S.C.C.) at para. 96 [Tab 17, p. 167]
" Ibid at paras. 92-93, 95-96, 98 [Tab 17, pp. 166-167]
"® R. v. Grant, 2006 CarswellOnt 3352 (C.A.) at para. 52; appealed to S.C.C., on reserve [Tab 8, p. 73]
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evidence, including derivative evidence, will have some impact on trial fairness.
Second, if we do not have an automatic exclusionary rule for conscriptive
evidence, then we must recognize that even though the admission of conscriptive
evidence compromises trial fairness, its admission will not always bring the
administration of justice into disrepute. And third, whether conscriptive evidence
should be admitted will depend both on the resulting degree of trial unfairness
and on the strength of the other two Collins factors.

43.  Grantinvolved an arbitrary detention where a loaded handgun was turned over as a result
of statements made by the detainee in breach of his s. 9 rights. The evidence was conscriptive
but admissible, because the impact on trial fairness would be at the less serious end of the scale.
This permitted consideration of the remaining two Collins criteria and the admission of the

evidence.

44, In a subsequent case, R. v. Lotozky,” another panel of the Ontario Court of Appeal
agreed, albeit in obiter, that “the fact that evidence is conscriptive does not necessarily mean that
admission of the evidence would render the trial unfair. In any event, the trial court must still
consider the seriousness of the violation and the effect of the exclusion, even of conscriptive

evidence.”

45.  The impact that evidence may have on trial fairness was considered by McLachlin, J. (as
she then was) in R. v. Harrer. She pointed out that:®

45 At base, a fair trial is a trial that appears fair, both from the perspective
of the accused and the perspective of the community. A fair trial must not be
confused with the most advantageous trial possible from the accused's point of
view: R. v. Lyons, [1987] 2 S.C.R. 309, at p. 362, per La Forest J. Nor must it
be conflated with the perfect trial; in the real world, perfection is seldom
attained. A fair trial is one which satisfies the public interest in getting at the
truth, while preserving basic procedural fairness to the accused.

46 Evidence may render a trial unfair for a variety of reasons. The way in
which it was taken may render it unreliable. Its potential for misleading the trier
of fact may outweigh such minimal value it might possess. Again, the police may
have acted in such an abusive fashion that the court concludes the admission of
the evidence would irremediably taint the fairness of the trial itself.

" R. v.Lotozky, 2006 CarswellOnt 3813 (C.A.) at para. 44 [Tab 14, p. 135]
8 R. v. Harrer, 1995 CarswellBC 651 (S.C.D.) at paras. 45-46 [Tab 11, p. 98]



Page 29 Part 111 — Argument

46. Harrer involved a statement taken from an accused in the U.S. by local authorities on
behalf of Canadian police. The statement so obtained complied with U.S. rules, but not strictly
with Canadian Charter requirements (new Charter warning when jeopardy changed). The
statement’s exclusion by the trial judge was overturned by the Supreme Court on the basis that

Canadian Charter rights do not apply strictly to state authorities in other countries.

47.  Other decisions where conscriptive evidence was obtained in breach of s. 10(b) but was
still ruled admissible are illustrative of how the trial fairness impact has been assessed, for

example:

(@  R.v.Harper,® was a companion case to Bartle supra in the Supreme
Court. The police arrested the accused, advised him of the right to
counsel, but failed to tell him of his right to free immediate access to duty
counsel. He blurted out a confession that was in breach of his 10(b) rights,
but it was held admissible under s. 24(2) because the breach was minor, he
did not testify in the voir dire, and he had an overwhelming urge to

confess.

(b) R. v. Wood,®? was a decision of the Nova Scotia Court of Appeal where
the accused facing multiple murder charges complained that a statement
taken from him was a s. 10(b) breach. He had at one point asked to speak
to counsel during the interview, even though he had had a lengthy
conference with his lawyer prior to the interview and was well aware of
his right to silence. While the court ruled there was no s. 10(b) breach,
they went on to say that even if there were, it was so trivial that the
admission of his statement would not affect trial fairness.

48.  The recent case of R. v. Singh® is also instructive in creating a contextual framework for
analyzing voluntary confessions in relation to the Charter right to silence. Mr. Singh sought a

new rule that would require police to inform a detainee of his right to silence and, absent a

8 R. v. Harper, 1994 CarswellMan 8 (S.C.C.) at paras. 11-17 [Tab 10, pp. 87-88]
8 R. v. Wood, 1994 CarswelINS 462 (C.A.) at paras. 117-124 [Tab 26, pp. 271-272]
BR.v. Singh, 2007 CarswellBC 2588 (S.C.C.) at paras. 18, 28, 30-32, 34-35, 37, 39, 45 [Tab 23, pp. 215, 228-38]
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signed waiver, preclude them from questioning him once he had asserted this right. Charron, J.,

writing for the majority, set out the following principles:

(a)

(b)

(©)

(d)

(€)

()

(@)

(h)

The principle in Hebert is that the police can use reasonable persuasion to
encourage a detained person to break his silence after he has asserted his

right to silence. (para. 18)

The common law also recognizes the importance of police interrogation in

the investigation of crime. (para. 28)

The common law confessions rule is directed not only at reliability, but
also at freedom of will, the need for law enforcement officers themselves
to obey the law, and the overall fairness of the criminal justice system.
(paras. 30, 34)

The police caution informs the suspect of the right to remain silent. (para.
31)

The importance of reaffirming the individual’s right to choose whether to
speak to the authorities after he or she is detained is reflected in the

jurisprudence concerning the timing of the police caution. (para. 32)

The confession rule also includes the right of the detained person to make
a meaningful choice whether or not to speak to state authorities. (para. 35)

A finding of voluntariness will therefore be determinative of the detainee’s
right under s. 7. In other words, if the Crown proves voluntariness beyond
a reasonable doubt, there can be no finding of a Charter violation of the

right to silence in respect of the same statement. (para. 37)

The confessions rule effectively subsumes the constitutional right to
silence where an obvious person in authority is interrogating a detainee.

In such circumstances the two tests are functionally equivalent. (para. 39)
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0] The courts must maintain a proper balance between society’s interest in
uncovering the truth in crime investigations and the individual’s right to
choose whether to speak to the authorities. A detainee may be the most
fruitful source of information. Provided his rights are adequately
protected, including the freedom to choose whether to speak or not, it is in
society’s interest that the police attempt to tap this valuable source. (para.
45)

Trial Judge’s Ruling

49, In the case at bar, after finding that the Appellant’s 10(b) right had been violated, the trial

judge held that the statement should be excluded. His reasons on this issue were as follows:®*
The video and audio statement followed upon the violation of these rights. It is
conscriptive evidence which would not otherwise have been discovered, and as

such, to allow it would affect the fairness of the trial. | refer to R. v. Stillman and
R. v. Burlingham in support of that proposition.

Accordingly, the statement cannot not be admitted into evidence.

50.  The trial judge treated the exclusion of conscriptive evidence as being automatic, without
considering the impact of the evidence on trial fairness, the seriousness of the violation, and

whether its admission would bring the administration of justice into disrepute.

Trial Fairness — Application
51. In spite of the presumption, the admission of the Appellant’s statement in these
circumstances would not have affected the fairness of the trial because the statement was
voluntary. That finding, which the Appellant takes no issue with, means that he understood his
right to silence at the time of the interview and freely exercised his will in giving a statement.
There can be no question, in light of Singh supra, that the Appellant’s right to silence was fully
respected by the police. The Crown, by proving voluntariness beyond a reasonable doubt, has
also established other criteria that show the statement would not adversely impact on the fairness
of the trial. A statement that satisfies the confessions rule has also passed threshold tests of
reliability, propriety of police conduct, and fairness in terms of the administration of justice. As

noted by McLachlin, J. in Harrer supra, these are factors to be considered in deciding if

8 Decision on voir dire [Appellant’s Record - Vol. 1 at p. 21, 1I. 1-8]
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evidence will unfairly impact a trial. The trial jJudge made no such analysis. If he had, he could

properly have come to an entirely different conclusion.

52.  The other aspect of the statement important to this test is the fact that, while there may
have been a finding of a s. 10(b) breach, the underlying right it was meant to protect, the s. 7
right to silence, was not breached. Whatever impact the perceived failure of a reasonable
opportunity to reach counsel of choice may have had, by the time of the statement the Appellant
had been given legal advice twice, understood his right to silence, had been advised to exercise
that right (i.e. say nothing), and was treated fairly by the interviewing officer. Accordingly, the
breach found did not cause the Appellant to make the statement. While there is certainly a
temporal link between the breach and the statement, there was also an intervening event, the
Appellant getting legal advice and understanding his right to silence. That severely lessens the
significance of the breach in relation to the evidence obtained. There is even a suggestion from
Justice Peter Cory (now retired) that statements voluntarily given are not conscriptive at all. In
an article titled “General Principles of Charter Exclusion” he states:®

First, in order to be conscriptive, the evidence must have been compelled by the

state from the accused. Therefore, where the accused provides the evidence

voluntarily, the evidence will not be conscriptive. An accused may simply choose
to provide a statement or other evidence.

Granted, Justice Cory may have been contemplating something other than a formal police
interview when he spoke of voluntary statements, but the fact of voluntariness even in the police

interview is not irrelevant to the question of trial fairness.

53.  This may also be a case where the trial judge, if he had applied the proper criteria, might
have found that the Appellant was eager to confess, and that the statement was therefore
inevitably discoverable, as per Cory, J.’s analysis in Stillman supra. This factor, as in Harper
supra, may have also supported admissibility on the “trial fairness” factor. The Appellant can’t
be said to have blurted out his confession suddenly and without prompting, as in Harper, but
there was evidence that he was eager and animated in the interview. At times he launched into
lengthy narratives about his relationship with the victim. Although he was reluctant to admit any

wrong doing at first, he was clearly willing to tell his side of the story, and in a way that was to

8 peter Cory (Justice), “General Principles of Charter Exclusion” (1998) 47 U.N.B. L.J. 229 at p. 5 [Tab 2, p. 14]
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his obvious advantage. The statement is clearly an attempt by the Appellant to mitigate the
circumstances of Brenda Moreside’s brutal death, by describing it as an alcohol induced
accident. (“I don’t know how I ended up with the knife but then, like you know like ‘cause I didn’t

even, even know that ah, I used a knife until the next morning when | went and checked her out”.
86
)

Seriousness of the Breach — Application

54.  While the right in question is a very important right, the breach in this case, if there was
one, was not serious. Indeed the conduct of the police in Alberta was very similar to the police
conduct in cases where other Courts of Appeal have found that the s. 10(b) right was not

violated. For example:

@) In R. v. Eakin,®" the accused asked to speak to a particular lawyer, was

unable to reach him and then spoke to duty counsel.

(b) In R. v. Mayo,®® the accused asked to speak to a particular lawyer, was
unable to reach him because he was in court, and then spoke to legal aid

duty counsel.

() InR.v.Richfield,® the accused asked to speak to a particular lawyer, was
unable to reach him and left a message, and then was offered the

opportunity to speak to duty counsel but declined.

(d) In R. v. Littleford,® the accused asked to speak to a particular lawyer, was

unable to reach him and left a message, and then spoke to duty counsel.

(e) In R. v. Sheppard,® the accused asked to speak to a particular lawyer, was

unable to do so and left a message, and then spoke to duty counsel.

8 Transcript of audiotape [Appellant’s Record - Vol. 2 at Tab 14, p. 367]

8 R. v. Eakin, 2000 CarswellOnt 1650 (C.A.) at paras. 4-8; leave refused 2001 CarswellOnt 1804 [Tab 6, pp. 52-53]
% R. v. Mayo, 1999 CarswellOnt 669 (C.A.) at paras. 7-18 [Tab 15, pp. 138-142]

¥ R. v. Richfield, supra, at paras. 3, 12 [Tab 20, pp. 187, 189]

% R. v. Littleford, 2001 CarswellOnt 2258 (C.A.) at paras. 3-9 [Tab 13, pp. 127-128]

1 R. v. Sheppard, 2005 CarswelINfld 196 (C.A.) at paras. 3, 19-32 [Tab 22, pp. 203, 210-214]
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55. In finding a violation in the case at bar the trial judge relied upon R. v. Ross ** and R. v.
Whitford.®® However, unlike in the case at bar and the cases cited above, the detainee in Ross
did not speak to any counsel. Nor was it clear that the detainee in Whitford had spoken to

counsel. R.v. Ogrodnick is distinguishable on the same basis.*

56. In this case the Appellant made his admissions after having his rights read to him on at
least three occasions. He received legal advice twice, and he was free to spend as much time as
necessary on the phone getting legal advice. This is not a case where the police curtailed his
phone calls with counsel. Further, he told the investigator that he was satisfied with that advice

and gave no evidence to the contrary in the voir dire.

57.  With respect to the police conduct, there were no findings of bad faith. The trial judge
found that the Appellant was basically overborne by the police in two instances, in the police car
after his original arrest when he made reference to calling a lawyer and when Cpl. Lahaie
reminded him about duty counsel immediately after he left a phone message with Mr. Royal’s
office.® The trial judge found that Sgt. Gillespie acted very courteously throughout the warned
statement interview, *® and that the persuasive technique used was reasonable. It was mainly a

request by the police officer to hear the Appellant’s side of the story.*’

58.  These factors should have strongly favoured admission. If the trial judge had done a

proper analysis he would have come to this conclusion.

Bringing the Administration of Justice into Disrepute — Application

59.  The offence charged was very serious. It was murder. The evidence in question
consisted of admissions that the Appellant was responsible for the death of his domestic partner.
The evidence was essential to substantiate the charge. Upon it being ruled inadmissible the
Crown did not proceed further. It was also reliable evidence, having been obtained voluntarily

from the Appellant, who was in a proper mental state to give a statement and obviously eager to

%2 R. v. Ross, supra, [Appellant’s Authorities - Tab 14, p. 342]

% R. v. Whitford, supra, [Appellant’s Authorities - Tab 16, p. 429]

* R. v. Ogrodnick, 2006 CarswellAlta 368 at paras. 74-90 (Q.B.) [Tab 18, pp. 178-180], reversed other grounds
2007 CarswellAlta 619 (C.A.) [Tab 19], leave to appeal dismissed 2007 CarswellAlta 1291

% Decision on voir dire [Appellant’s Record - Vol. 1 at Tab 2, p. 20, Il. 9-15]

% Decision on voir dire [Appellant’s Record - Vol. 1 at Tab 2, p. 11, Il. 40-45]

%" Decision on voir dire [Appellant’s Record - Vol. 1 at Tab 2, p. 12, Il. 16-18]
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do so. The police in this case did everything they could to accommodate the Appellant’s access
to counsel and ensure that he went into the interview with a full awareness of his right to silence.
One wonders, parenthetically, what more the police could have done. They had no way of
knowing when Mr. Royal would return the Appellant’s phone message, if ever. The soonest Mr.
Royal’s law office would reopen was at least 24 hours away. The police had an obligation to
investigate the violent death of a woman the Appellant had been in a five-year relationship with.
They also had an obligation to determine the extent of the Appellant’s involvement in order to
determine what charges he would be facing and how that might affect his bail hearing. The
Appellant was an important source of information and they managed to explore that source with
fairness and consideration. The exclusion of the evidence in these circumstances in such a
summary fashion was an error. Had the trial judge addressed his mind to the proper issues, he
may well have concluded that the exclusion of the statement was more likely to bring the

administration of justice into disrepute.

60.  Asnoted in the Respondent’s submissions with respect to the issue of meaningful advice,
this voir dire was seriously hampered by the Appellant’s decision to call no evidence. The
burden of proof with respect to s. 24(2) was also the Appellant’s. His decision to call no
evidence, when he was the exclusive custodian of the “best evidence”, put the trial judge in the
untenable position of having to draw unsupported inferences to fill in the evidential gaps in the
Appellant’s case. Where an accused claims the authorities violated his constitutional rights, his
failure to call relevant evidence on the issue should be determinative of the merits of his
application. Silence may be “golden” in some circumstances, but not where an applicant has a

burden of proof and the allegation is the breach of a fundamental Charter right.
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PART IV - SUBMISSIONS ON COSTS

61.  The Respondent makes no submissions regarding costs.
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PART V - ORDER SOUGHT

62.  The Respondent submits this appeal should be dismissed and the order of the Alberta

Court of Appeal for a new trial upheld.

ALL OF WHICH IS RESPECTFULLY SUBMITTED, dated this 27" day of March,
20009.

GORAN TOMLJANOVIC, Q.C.
COUNSEL FOR THE RESPONDENT

BRIAN GRAFF
COUNSEL FOR THE RESPONDENT

GT/sb
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Canadian Charter of Rights and Freedoms, Part | of the Constitution Act, 1982,
being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11

*khkkkkikk

Federal English Statutes reflect
amendments current to March 4, 2009

Federal English Regulations are current to
Gazette Vol. 143:5 (March 4, 2009)

*khkkkik

Federal French Statutes reflect
amendments current to February 9, 2009

Federal French Regulations are current to
Gazette Vol. 143:4 (February 18, 2009)

7. Life, liberty and security of person
Everyone has the right to life, liberty and security of the person and the right not to be deprived
thereof except in accordance with the principles of fundamental justice.

7. Vie, liberté et sécurité
Chacun a droit a la vie, a la liberté et a la sécurité de sa personne; il ne peut étre porté atteinte a
ce droit qu'en conformité avec les principes de justice fondamentale.

9. Detention or imprisonment
Everyone has the right not to be arbitrarily detained or imprisoned.

9. Détention ou emprisonnement
Chacun a droit a la protection contre la détention ou I'emprisonnement arbitraires.

10. Arrest or detention
Everyone has the right on arrest or detention
(@) to be informed promptly of the reasons therefor;
(b) to retain and instruct counsel without delay and to be informed of that right;
and
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(c) to have the validity of the detention determined by way of habeas corpus and
to be released if the detention is not lawful.

10. Arrestation ou detention
Chacun a le droit, en cas d'arrestation ou de détention:
a) d'étre informé dans les plus brefs délais des motifs de son arrestation ou de sa
détention;
b) d'avoir recours sans délai a I'assistance d'un avocat et d'étre informé de ce
droit;
c) de faire contréler, par habeas corpus, la 1égalité de sa détention et d'obtenir, le
cas écheant, sa libération.

24(2) Exclusion of evidence bringing administration of justice into disrepute

Where, in proceedings under subsection (1), a court concludes that evidence was obtained in a
manner that infringed or denied any rights or freedoms guaranteed by this Charter, the evidence
shall be excluded if it is established that, having regard to all the circumstances, the admission of
it in the proceedings would bring the administration of justice into disrepute.

24(2) Irrecevabilité d'éléments de preuve qui risqueraient de déconsidérer I'administration
de la justice

Lorsque, dans une instance visée au paragraphe (1), le tribunal a conclu que des éléments de
preuve ont été obtenus dans des conditions qui portent atteinte aux droits ou libertés garantis par
la presente charte, ces élements de preuve sont écartes s'il est établi, eu égard aux circonstances,
que leur utilisation est susceptible de déconsidérer I'administration de la justice.
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