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FACTUM OF THE RESPONDENTS, 

VIET BAC NGUYEN and HUONG DAC DOAN 

PART I: THE FACTS 

1. This is a joint factum of the Respondents Viet Bac Nguyen and Huog Dac Doan. These 

respondents will address only some of the issues, and in order to avoid duplicating the efforts 

of all of the other parties, will rely upon the articulation of the facts by the other counsel. 

2. Due to time constraints in oral submissions these respondents will address only the Galbraith 

/ Law Reform Commission issue, and the context and framework for all applications for a 

wiretap authorization under Part V1 of the Criminal Code. In oral submissions the issues set 

out will be divided by counsel. 

PART 11: QUESTIONS IN ISSUE 

3. Section 184.4 of the Criminal Code is an unnecessary delegation of an emergency wiretap 

decision to the police, because technology developed since 1973' can now provide a judicial 

emergency wiretap authorization by cell phone and a recording of the grounds under s. 188 if 

this Court finds that R. v. Galbraith,(l989), 49 C.C.C (3d) 178 (Alta. C.A.) was correctly 

decided, or if s. 188 is amended in the manner recommended by the Law Reform 

Commission in Working Paper 47, 1986'. 

4. Most of the offences covered by s. 184.4 are not the kind of offences which justify an 

exception to the requirement of prior judicial authorization on the basis of possible exigent 

circumstances. 

Section 188 is worded almost the same as s. 178.15 of the, S.C. 1973-74, c. 50, the original 
emergency judicial wiretap, a time when there were no cell phones. 

' In 1986 the Law Reform Commission specifically addressed police concerns for an emergency 
wiretap to investigate kidnapping without having to apply for the authorization. The LRC's 
solution was not to delegate the decision to the police, but to recommend allowing amending s. 
188 to allow the police to hook up to the telephone lines, hold off intercepting and wait for a 
telephone judicial authorization application with oral evidence, recorded and transcribed. 
Parliament did not implement either version, until 1993. Parliament then implemented the police 
request for a delegation of the decision to peace officers. This issue is developed below. 



5. Emergencies have time limits and some limitation of the need in the context of the facts. 

Hunter, et a1 v. Southam Inc., [I9841 2 S.C.R. 145 held open a limited exception to the 

Constitutional standard of prior judicial authorization of any search and seizure. The 

omission of time limits; omission of statutory controls or some requirement of after the fact 

judicial oversight, executive oversight, or parliamentary oversight; and the omission of a 

requirement that the police consider terms and conditions take s. 184.4 outside any limited 

exception left open in Hunter, et a1 v. Southam Inc. 

PART 111: ARGUMENT 

6. The respondents agree with the crown approach to statutory interpretation, that s. 184.4 must 

be considered in the context of the other provisions of Part VI and other provisions of the 

Criminal Code (para. 28, Appellant's factum). The respondents agree that this is the correct 

statutory construction approach, to consider a section in the context of other provisions of the 

Act. However the respondent sees s. 184.4 of the Criminal Code as being out of sync, 

inconsistent and having irrational differences that point to it being unnecessary, because of 

the other provisions. 

7. The respondents will approach the discussion of s. 184.4 on the basis suggested by the crown 

that it is not to be considered in isolation and any analysis depends not only on the 

immediate context but also on the context of the Criminal Code as a whole. R. v. Tapaquon, 

[1993] 4 S.C.R. 535. 

Section 188 of the Criminal Code makes s. 184.4 unnecessary 

8. Section 188 can be used in the same way as applications for tele-warrants through call 

centers to a Superior Court judge and without any amendments, with vive voce evidence 

recorded and preserved. According to Stevenson J.A. as he then was in R. v. 

Galbraith,(l989), 49 C.C.C (3d) 178 (Alta. C.A.), the requirement of evidence under s. 188 

is on oath, but permissibly viva voce, as follows: 

19 In my view, oral evidence to support a pre-authorized search must be given on oath 
(or affirmation), unless the circumstances practically preclude its being so given. I see 
nothing in the circumstances contemplated by s. 178.15 [now s. 1881 that precludes oral 
testimony on oath, although I agree that urgency would justify dispensing with the 
affidavit required on a regular application. 



9. The respondents respectfully submit that Galbraith is the correct interpretation of what is 

now s. 188 and the solution to emergency wiretapping lies in implementing call centers to 

provide cell phone emergency wiretap authorizations.) If this Court affirms R. v. Galbraith, 

s. 184.4 is unnecessary. 

10. The cases which support the need for an emergency wiretap section, reject the R. v. Galbraith 

approach of oral evidence, and assume that there is considerable time required for the 

preparation of a written affidavit for a s. 188 application just as in a s. 185 application. In R. 

v. Riley #2, 174 C.R.R. (2d) 288 at para. 50 [Respondent's. authorities, tab 51 Dambrot J. 

disagreed with Galbraith, because section 188(1) had been changed from "Notwithstanding 

section 178.12, an application for an authorization may be made ... by a peace officer 

specially designated in writing for the purposes of this section.. ." to "Notwithstanding 

section 185, an application made under that section for an authorization may be made.. ."  . 

11. Section 188 (1) addresses who may make an exigent wiretap application. Sub-section 2 

provides for the emergency where the wiretap has to start before an authorization could, with 

reasonable diligence, be obtained under section 186. Section 188 reads as follows: 

188(1) Applications to specially appointed judges 
Notwithstanding section 185, an auulication made under that section for an authorization - . . 
may be made exparte to a judge of a superior court of criminal jurisdiction, or a judge as 
defined in section 552, designated from time to time by the Chief Justice, by a peace 
officer specially designated in writing, by name or otherwise, for the purposes of this 
section by 

(a) the Minister of Public Safety and Emergency Preparedness, if the offence is one in 
respect of which proceedings, if any, may be instituted by the Government of Canada 
and conducted by or on behalf of the Attorney General of Canada, or 

R. v. Galbraith was applied in R. v. Laudicina, (1990) 53 C.C.C. (3d) 28 1 (Ont. H.C.J.) R. Auth 
tab 9 ; c.$ R. v. Myers, 126 N.S.R. (2d) 237, R. Auth tab 11; R. c. St-Yves, [I9941 R.J.Q. 2257, R. 
Auth tab 15, held that an affidavit or other document was required; R. v.. Riley#2, (2008) I74 
C.R.R. (2d) 288 at 302, para. 50, R. Auth tab 14, declined to follow Galbraith because 
supposedly a subsequent amendment made it clear that s.188 did not create a separate emergency 
authorization, but merely modifies the procedure for a s. 186 authorization in an emergency, and 
that required an affidavit in hand. If this Court agrees with Galbraith then the amendment to s. 
188 recommended by the Law Reform Commission in 1986 is not required. This respondent 
supports the position in Galbraith as discussed infra. 



(b) the Attorney General of a province, in respect of any other offence in the province, 

if the urgency ofthe situation requires interception of private communications to 
commence before an authorization could, with reasonable diligence, be obtained under 
section 186. 

Section 188(2) Authorizations in emergency 
Where the judge to whom an application is made pursuant to subsection (1) is satisfied 
that the urgency of the situation requires that interception of private communications 
commence before an authorization could, with reasonable diligence, be obtained under 
section 186, he may, on such terms and conditions, if any, as he considers advisable, give 
an authorization in writing for a period of up to thirty-six hours. 

As a result s.s. (1) governs to whom and by whom the application is to be made, and in a 

different manner than under s. 185(1), delegating the application to a "peace officer" instead 

of to an agent of the Minister or agent of the Attorney General. Subsection (2) governs how 

the emergency application shall be made, and also in a different manner than under s. 185(1). 

Subsection (2) delegates to the authorizing judge a discretion as to how to modify the 

procedure taking into account the urgency, mutatis mutandis. The only substantive difference 

is the time required to prepare the one page application, type an affidavit, and go to court 

under s. 185. The limit of 36 hours in s. 188 (2), provides this time required to prepare the s. 

185 application. The s. 188 authorizing judge can impose a term that the oral affidavit 

evidence be transcribed as sworn. Dambrot J. is in error when he decided that s. 188 merely 

modified the procedure for a s. 186 authorization in an emergency. The section is silent on 

how the procedure is modified. The headings of subsection (2) supports this approach. 

12. Therefore using the headings, "[a]uthorizations in emergency" s. 188 (2) describes an 

emergency wiretap process. There is no requirement of a affidavit. The references to 

s. 185 and 186 are to ensure that the judge has been satisfied of the requirements in s. 185 

and 186, but the legislation leaves open how the judge is to be satisfied, with a discretion on 

terms to take into account the inability to type the affidavit beforehand due to the emergency 

time constraints; the terms can deal with how the oral affidavit evidence is to be preserved. 

13. In R. v. Grant, 2009 SCC 32, Resp's. Auth. tab 6, McLachlin C.J.C. and Charron J set out 

that headings are a, "part of the legislation and should be read and relied on like any other 



contextual feature" (quoting R. Sullivan, Driedger on the Construction of Statutes (3rd ed. 

1994), at p. 269). 

14. In the alternative, this respondent submits that s. 184.4 is unnecessary, because any urgency 

is created by the failure of Parliament to implement the recommendation of the Law Reform 

Commission in 1986 to modify the s. 188 emergency wiretap application to allow the police 

to apply by telephone to a judge in the same way as applications for tele-warrants (currently 

s. 487.1), and although not referenced by the LRC in 1986, in the same way that Parliament 

created a telephone process of application for a Duarte wiretap under 184.3 (1) and (3) in 

1993 in the same Bill C-109, S.C. 1993, ch. 40 that created s. 184.4. If this Court rejects R. 

v. Galbraith, any urgency under s. 184.4 has been created by Parliament's failure to update 

s. 188 in this way. Section 188 is substantially the same wording as passed in 197311974, a 

time when there were no cell phones. The present prevalence and availability of cell phones 

by the police and by the duty judge narrows the time required for an oral application through 

a call center. 

15. The LRC, Working Paper 47 - Electronic Surveillance, 1986 at 65,66 (Resp. Auth tab 19) 

discloses that the origin of s. 184.4 was a problem drawn to their attention by the police in 

the investigation of a kidnap victim some 25 years ago. The LRC said that law enforcement 

agencies wanted to be in a position to wiretap immediately should they learn the whereabouts 

of the victim, without even having to resort to the emergency procedure under then s. 178.1 5 

now s. 188. The LRC disagreed and their preferred solution was expressed as follows: 

In our view, particularly in light of our recommendation concerning disclosure, it is 
desirable that there be some record of the application; for this purpose, the tele-warrant 
procedure, as proposed in section 70 of Bill C-18 which would add section 443.1 to the 
Criminal Code, would appear to be the simplest and most effective mechanism for 
recording the facts relied upon by the judge in granting the authorization. The facts 
which would be required to be set out would be: the reasons for resorting to the 
emergency procedures; the grounds for seeking authorization to intercept; and, the 
persons and places sought to be intercepted. In our view, this is the minimum record 
necessary. 

16. The change recommended by the LRC included allowing the police to hook up but not 

intercept until a telephone order was granted and as well as follows: 



That an application for an emergency authorization under section 178.15 shall be made 
in writing or by telephone or other means of telecommunication and there shall be a 
record including: a statement ofthe reasons why an authorization could not, with 
reasonable diligence, be obtained under section 178.13; the facts relied upon to justify 
the belief that an authorization should be given, together with particulars of the offence; 
the persons whose private communication it is sought to intercept; and, the places of 
interception. 

17. In the case at bar, R. v. Tse, 2008 BCSC 21 1, beginning at paragraph 326, Justice Davies 

addresses the issue of how long it would have taken to apply for a s .  188 judicially 

authorized emergency order. Justice Davies assumes the Galbraith approach that the 

evidence in the British Columbia Supreme Court would be given orally. Then he carefully 

tested how long that would take and in theTse facts made a finding that if the police could 

provide the s. 188 evidence vive voce that would take less than 10 minutes. He discusses time 

requirements for a s. 188 application beginning at paragraph 329 as follows: 

[330] Corporal McDonald's testimony proves beyond question that he was able to 
communicate, without prompting, not only his thought process but also his command of 
the facts upon which he based his decision. He was able to do so in the courtroom in less 
than ten minutes. Even though that he had obviously reviewed the circumstances in detail 
before testifying, the fact remains that in a very limited time he was able to articulate the 
necessary facts to establish the need for an emergency wiretap authorization. I am not 
able to accept that he could not have conveyed that same information in that same time 
frame to a designated officer under s. 188 of the Code. That designated officer could then 
have appeared before a judge of the Court by way of an oral application for an emergency 
judicial authorization under that section. 

[331] While I agree that some time would obviously have then been required to brief the 
designated officer, the evidence on this voir dire establishes that Superintendent 
Schmietenknop was one of the designated officers empowered by statute to appear before 
a judge of this Court for an oral application under s. 188 of the Code. Further, 
Superintendent Schmietenknop had already been briefed by Sergeant Brown when he 
himself approved the implementation of s. 184.4. 

[332] In those circumstances, I cannot accept that the R.C.M.P. should not have 
immediately pursued a judicial authorization under s. 188 ofthe Code after invoking s. 
184.4 in order to minimize the length of time during which interceptions that were not 
judicially approved would be made 

18. Now this analysis does not take into account how long is required for the police to hook up 

the interception after the order is made by a s. 188 judge. But if the hook up could be made 

before the authorization is granted, as recommended by the LRC, and as soon as the court 



order is granted, turning on the interception, then by starting the hook up at the same time as 

the police officer phones the call center for a duty judge the whole process will likely take no 

more time than is required to hook up under a police decision under s. 184.4, except where a 

Superior Court judge is unavailable. 

19. R. v. Moldovan, 2009 CarswellOnt 6468 [ Resp. Auth. tablo] addresses how long it takes to 

hook up a wiretap. The designated police officer, Sllnsp Izzett initially declined to approve a 

s. 184.4 police instigated wiretap. He explained that, ". . . he considers s. 184.4 to be one of 

the most invasive powers at the disposal of the police", and balancing that with the 

seriousness of a kidnapping he initially instructed his officers that further investigation was 

required. After a further briefing, SIInsp. lzzett said he "signed the book", at 12:30 v.m., 

thereby giving his permission to engage in dialled number recording and "full audio" 

interception. para. 28. At 1:22 p.m. the police began to monitor under s. 184.4. para. 3 1. It 

took 52 minutes to hook up in Moldovan. Therefore, if the police can simultaneously apply 

for and get a tele-authorization to wiretap in less than this 52 minutes, then s. 184.4 is 

unnecessary. 

20. The changes recommended by the LRC were never made. Instead, the police request for a 

direct delegation of the decision to a peace officer, rejected by the LRC, was implemented by 

s. 184.4 in 1993. Strangely parliament created a Duarte telephone application, but did not 

provide for emergency s. 188 telephone applications. If this Court prefers the analysis of 

Dambrot J. in R. v. Riley #2, to that of Justice Stevenson in Galbraith, there is no reason why 

s. 188 could not be amended, as recommended 25 years ago by the LRC. Using the statutory 

principle of interpretation that would give a harmonious interpretation to all of the provisions 

of Part V1. Having a cell phone application for a Duarte authorization under s. 184.3 (1) and 

(3) is inconsistent with not having a cell phone application for an emergency authorization 

under s. 188. Having this process for a cell phone application for a Duarte judicial 

authorization, is inconsistent with the need for s. 184.4. Having the process for a cell phone 

search warrant under s. 487.1, is inconsistent with the need for s. 184.4. It is also inconsistent 

with the views of the LRC in 1986. 



21. All of the lower court decisions approach the Constitutional challenge to s. 184.4, as if it 

would take too much time to apply for a s .  188 emergency wiretap authorization from a 

judge, because they all presume that an affidavit is required. They all discuss the time 

necessary to draft an affidavit. Allowing oral applications is according to the LRC the simple 

solution and in the submission of the respondent the simple solution makes the police 

authority to wiretap unnecessary. That was the conclusion ofthe LRC. 

22. The respondent also submits that there can be no justification for an emergency wiretap for 

most of the offences covered by s. 184.4 as they are not the kind of offences resulting in a 

serious enough harm to justify circumventing the requirement of prior judicial wiretap 

authorization. The delegation to the police to wiretap to investigate or prevent any unlawful 

act causing harm to property circumvents the requirement of prior judicial authorization for 

all property offences about to be committed and prior judicial authorization for offences 

against morality, including some which have no potential for serious bodily harm and are not 

of national security concern. All unlawful acts can be interpreted by the police as causing 

serious harm of some kind. The exception swallows the rule, and makes all acts that are 

unlawful open to police wiretapping without prior judicial authorization. 

23. The omission of time limits; omission of statutory controls or some requirement of after the 

fact judicial oversight, executive oversight, or parliamentary oversight; and the omission of a 

requirement that the police consider terms and conditions may be less of a problem if s. 

183.4 was drafted as a stop gap necessity exemption just to deal with the immediate urgency. 

If s. 184.4 wiretapping was limited to the moment of the immediate necessity to prevent 

harm to persons or to national security, then the s. 188 authorization can quickly take over 

control of the wiretapping, especially if this Court follows R. v. Galbraith or if the 

recommendation of the LRC in Working Paper 47, a recommendation to Parliament in1986, 

is implemented. A stop gap s. 184.4 should read, that it only applies ifthe judge is 

unavailable by cell phone from the call  enter.^ The current legislation is quite different. 

41n R. v. Moldovan, 2009 CarswellOnt 6468 [App. Authorities, tab 421 the kidnapping took place 
in the early hours of December 23, the initial investigation continued until the evening ofthe 
next day when the police decided on Christmas Eve that they needed to intercept 
communications. On Christmas Eve a duty judge might not be available, and the police should 



24. Trying to institutionalize an exception limited to the exceptional circumstance where a police 

officer has no time to apply for a s .  188 cell phone authorization simply because a judge is 

unavailable is a drafting challenge and it would be a mistake to attempt to provide for all 

limited exceptions to an exceptional circumstances already delegated to a peace officer under 

s. 188. Dealing with those exceptional circumstances on a case by case basis under s. 24(2) 

and the guidelines in R. v. Grant will avoid the abuses inherent in legislating such a broadly 

defined exceptional circumstance authority as under s. 184.4. 

25. The respondents will limit their submissions to these issues, analysing whether the provisions 

of Part VI can cope with emergencies, using the framework set by this court in Hunter, et a1 

v. Southam Inc., which provided a limited use exception for legislation which falls within the 

narrow confines where it is not feasible to obtain prior judicial authorization. That limited 

use exception did not contemplate Parliament creating the urgency, in order to submit that it 

was not feasible to obtain prior judicial authorization. 

26. The respondents adopt the s.s 7, 8, 11, and 52 Charter framework analysis of the Learned 

Trial Judge. The respondent also submits that Hunter, et a1 v. Southam Inc. provides the 

Constitutional framework with a narrow window for an emergency wiretap by the police 

with the onus on the state to justify an exception to an already decided issue. 

Hunter, el a1 v. Soulham Inc., [I9841 2 S.C.R. 145 and Delegation to the Police 

27. Hunter, et a1 v. Southam Inc. provides the Constitutional framework for the Charter standard 

of protection of privacy requiring a prior judicial order for any search or seizure. Hunter also 

provides for a limited use exception. The issue of requiring a prior judicial authorization is a 

decided issue, and the issue in this appeal is whether s. 184.4 falls within the limited use 

exception cawed out by this Court in Hunter and whether it is necessary to institutionalize 

the limited need for a police officer to wiretap in the 20 minutes or more than it would take to 

apply for a judicial cell phone authorization. 

be able to immediately wiretap either under a modified s. 184.4 or falling under s. 24 of the 
Charter it would not bring the administration ofjustice into disrepute. 



28. This court has rejected wiretap authorizations in which the authorizing judge has sub- 

delegated his authority to police officers who could then decide where to intercept based on 

reasonable and probable grounds. R. v. Thompson, [I9901 2 S.C.R. 11 11 para. 95, applying 

R. v. Paterson, (1985) 18 C.C.C. (3d) 137 (Ont. C.A.) af f  d sub nom R. v. Ackworth, [I9871 2 

S.C.R. 291. There should be a similar Constitutional presumption against further delegating 

an emergency wiretap provision already delegated to a peace officer under s. 188(1) and 

described in the heading to s. 188 (2) as "[a]uthorizations in emergency". Section 184.4 is an 

exception to an emergency exception application by the same category of peace officers 

under s.188, and the application by a peace officer under s. 188 is an exception to the 

application by an agent of the crown (invariably a lawyer) under s. 185. 

29. The framework of Hunter, et a1 v. Southam Inc. provides a narrow and limited exception to 

the Constitutional requirement of prior judicial authorization and was expressed as: 

29 I recognize that it may not be reasonable in every instance to insist on prior 
authorization in order to validate governmental intrusions upon individuals' 
expectations of privacy. Nevertheless, where it is feasible to obtain prior 
authorization, I would hold that such authorization is a precondition for a valid 
search and seizure. 

32 The person performing this function need not be a judge, but he must At a 
minimum be capable of acting judicially. 

30. This appeal revisits the issues considered by a divided panel of this Court in R. v. Kang 

Brown, 2008 SCC 18. 

31. At para. 10, LeBel J, for Justices Fish, Abella and Charron J.J., said that Constitutional 

Charter privacy constraints still include prior judicial authorization and reasonable and 

probable cause, and departures from that Constitutional framework have to be justified by the 

state. It is respectfully submitted that unlike analysis under s. 24(1) and (2) of the Charter 

where there is an onus on the accused, where the state seeks a departure from the framework 

of Hunter, et a1 v. Southam Inc. the onus should fall on the state to establish that the 

legislation falls within the limited exception left open by this Court in Hunter, et a1 v. 



Southam Inc. Other Justices of this Court disagreed with the conclusion of Justice LeBel, but 

not necessarily with the framework and onus. 

32. McLachlin C.J., Binnie, Deschamps and Rothstein J.J. disagreed on the basis that there was a 

common law power to search using drug sniffer dogs, based upon a different standard than in 

Hunter, et a1 v. Southam Inc., a Charter compliant standard of reasonable suspicion and that 

prior judicial authorization was not required because it would not be feasible for police 

performing their duties at a bus station. Justice Bastarache disagreed and would have opted 

for a standard of generalized suspicion, and he would have accepted random searches at a 

public bus terminal. 

33. These issues are back before this Court differently constituted and in a modified context. The 

context is different, because the Justices who accepted that reasonable suspicion was a 

Charter compliant standard that could be applied by a peace officer in the Kang Brown 

context, did so on the basis that the search was minimally intrusive and focused on a specific 

contraband. Due to the use of s. 184.4 by the police being to "prevent an unlawful act", it 

cannot be said that the wiretap searches are focused by the legislation on a specific category 

of offences, nor would a wiretap be minimally intrusive. 

34. McLachlin C.J.C. and Binnie J. held that the after -the-fact judicial scrutiny ofthe grounds 

had to be rigorous and the Kang Brown search failed because it was based on speculation. 

Deschamps and Rothstein J.J. disagreed that the search was based in speculation. Given that 

experienced judges have difficulty applying a standard of probable cause, s. 184.4 cannot be 

expected to be properly applied by police officers with no legal training. 

35. Deschamps and Rothstein J.J. held that the investigative technique was relatively non- 

intrusive and it was conducted in a bus station where the expectation of privacy was not high. 

Justice Deschamps said that the Hunter, et a1 v. Southam Inc. standard was established in a 

context where the accused had "a well-defined reasonable expectation of privacy, there were 

no exigent circumstances and the sweeping search technique in issue was clearly intrusive in 

relation to the claimant's privacy interest". SCR at p. 522, para 146. 



36. The divided Court did not overrule the Hunter, et a1 v. Southam Inc. Constitutional Charter 

standard that "where it is feasible to obtain prior authorization . . . such authorization is a 

precondition for a valid search and seizure". para. 29 above quoting from Hunter. It would be 

feasible to obtain a wiretap authorization at bar, because s. 188 provides for an 

"[a]uthorizations in emergency", depending on whether it can be processed on oral evidence. 

The exigent circumstances are a result of Parliament not implementing the LRC Working 

Paper 47 recommendation to Parliament in1986, and instead choosing the police preferred 

solution in 1993. As to the other two contextual factors in Hunter, et a1 v. Southam Inc., the 

well defined expectation of privacy and the sweeping search techniques, an expectation of 

privacy in private communications is certainly "well defined" and to intercept private 

communications without a statutory focus on a specific group of offence, without any 

protection for the innocent use of the phone and without a time limit is pretty sweeping. 

37. Ifthe Part VI, s. 188 wiretapping provisions can be adjusted to provide for a step process in 

which it is possible to obtain an emergency judicial authorization by cell phone to a call 

center for a Superior Court judge or a designated Provincial Court judge, then there is no 

need for an exception to the Constitutional standard ofthe prior judicially authorized wiretap. 

Because Hunter places the onus on the state to justify the need for a departure from the 

Constitutional standard, if the emergency provisions in s. 188 can be adjusted, given the 

technological advances since this legislation was passed in 1993, to allow for the police to 

apply by cell phone to a call center which connects to the Superior Court duty judge, that has 

to be taken into account in assessing the emergency need and the feasibility of providing for 

an emergency authorization. 

38. In considering the feasibility it is necessary to examine all of the emergency wiretap 

provisions, and not just s. 184.4. This respondent will now analyze the existing emergency 

wiretap sections of the Criminal Code. 

There are three Emergency Wiretap Sections in the Criminal Code 

39. The appellant submits that Bill C - 109 introduced in 1993 is a connected spectrum of 

emergency wiretapping, and to single out s. 184.4 is to upset the graduated scheme. 

Appellant's factum, para. 28. The respondent agrees that there are other provisions that need 



to be examined together with s. 184.4, but respectfully submits that there are irrational 

differences in the emergency wiretap sections in the Criminal Code. The emergency wiretap 

sections should be connected in their use. In the first step under s. 184.4, if necessary, the 

police officer could start wiretapping, perhaps a one half hour before the second step of an 

oral application made under s. 188, hopefully by cell phone to a duty judge. Ultimately 

within the 36 hours the police would obtain a traditional s. 186 judicial authorization 

supported by a typed affidavit. In this way the wiretapping could be the graduated scheme 

said by the crown to be the proper way of looking at Part VI. The wiretapping could be 

judicially authorized by cell phone under s. 188, and s. 184.4 could be amended to be used 

only where it is not feasible to phone, as a judge is not available under s. 188, or the situation 

is so dire that even a short delay is a problem. It is the failure to coordinate the legislation and 

to provide for a duty judge available by phone in the same way s. 187.1 tele-warrants are 

obtained which creates the current urgency. It is a self imposed urgency. 

40. In submitting this narrow role for s. 184.4, the respondents also submit that should this Court 

see a need for an amended s. 184.4 there needs to be a brief specific time limit so that it only 

applies in the brief time before a police officer can make a cell phone application under s. 

188 and that the offences should be focused on those which cause imminent bodily harm or 

harm to national security. In the vast majority of cases there is no role for s. 184.4, and it is 

necessary for the legislation to spell out the limited time and basis for this interception. The 

exception to the already provided for exception, would be so limited that it would be best 

dealt with under s. 24 of the Charter. Legislating an exception to an exception invites the 

police to impose a broader interpretation and it will result in unintended consequences. 

41. The three emergency wiretap provisions are: 

s. 184.4, 
s.184.1, and s.184.2 by means of an application under s. 184.3 (I), and (3), and 
s. 188 of the Criminal Code. 

They each operate very differently, as if there is no common emergency rationale. In the first 

two emergency wiretap provisions the discretion to wiretap is delegated to a peace officer. 



Duarte Applications: s. 184.1 and 184.2 by an application under s. 184.3 (1) and (3) 

42. Section 184.1 is an emergency provision for an exceptional circumstance Duarte interception 

where the originator or intended recipient consents and there is a risk of bodily harm. This 

section allows the police officer to make the decision. A section 184.2 or 184.3 application, 

for the same kind of transaction, is not a true emergency application.5 It can be made in 

person before a judge under s.184.2 with an affidavit or under s.184.3 (1) and (3) by 

telephone or cell phone, as follows: 

S. 184.3 (1): Application by means of telecommunication 
Notwithstanding section 184.2, an application for an authorization under subsection 
184.2(2) may be made ex parte to a provincial court judge, a judge of a superior court of 
criminal jurisdiction or a judge as defined in section 552, by telephone or other means of 
telecommunication, if it would be impracticable in the circumstances for the applicant to 
appear personally before a judge. 

The evidence can be given vive voce and is recorded under s. 184.3(3). as follows: 

S. 184.3 (3): Recording -The judge shall record, in writing or otherwise, the application 
for an authorization made under this section and, on determination ofthe application, 
shall cause the writing or recording to be placed in the packet referred to in subsection 
187(1) and sealed in that packet, and a recording sealed in a packet shall be treated as if it 
were a document for the purposes of section 187. 

There is no reason why s. 188 cannot be set up to function by cell phone in the same way. 

Because these applications can be heard by a Provincial Court Judge, in British Columbia 

they can be processed through the Justice Centre call facility and hooked up to a judge. 

Emergency Applications where there is not enough time to prepare an Affidavit 

43. In the third emergency wiretap provision, s. 188 of the Criminal Code, the legislation has 

been read by different lower courts to require an in person application with an affidavit, but 

the legislation is actually silent on whether the application has to be supported by evidence in 

writing or by oral evidence recorded in some way. Lower courts have disagreed on the oral 

evidence issue.6 If Parliament intended s. 188 to proceed on the basis of a typed affidavit, 

that would be irrational given that it is an emergency application, and there would be no need 

A S. 184.2(2) in person application requires an affidavit, but the same application by telephone 
under s. 184.3(1) can be an oral application. There is no express requirement of an emergency in 
a telephone application, just that it is impracticable to appear in person. 
See footnote 3. 



for the 36 hours provided in the section if the affidavit has to be typed. Detailing that a 

Duarte application to a judge can be made by telephone and detailing how to record the 

evidence is inconsistent with not detailing that under s. 188. This negates the crown 

submission that the provisions of Part VI are a connected and graduated scheme for 

interception. In fact there are irrational differences. 

44. The s. 188 emergency authorization has been part ofthe original Protection ofPrivacy Act 

since the beginning, enacted as s. 178.15 of S.C. 1973-74, c. 50, s. 2. It was re-enacted in 

1993 in essentially the same terms. 7 

45. There is no reason why a judge should not be able to use modern technology to quickly 

make decisions in all emergencies. 

46. This legislation needs to be over-hauled to provide a co-ordinated approach to police 

emergencies, something the crown thinks it already provides. Instead the current legislation 

is disjointed. If a search warrant or a Duarte authorization can be obtained by cell phone, 

then the s. 188 emergency wiretap authorization should similarly be dealt with by cell phone 

as in s. 184.3 (I)  and (3). 

The definition of unlawful actloffence provides sweeping search powers to police officers 
without any executive or  judicial oversight: the issue raised in paragraph 4 above 

47. The fact that the government submits to this Court that there has been no other use except to 

investigate kidnapping, conspiracy to kidnap, hostage taking, confinement, robbery, child 

abduction or murder8 is some evidence that it is unnecessary to have an exceptional 

investigative tool implemented by a decision of the police, to investigate offences like theft 

or fraud (s. 183 offences and as well unlawful acts) , or the like, on the basis of exigency. 

The only police concern presented to the LRC was kidnapping. Investigation of others. 183 

listed offences, such as municipal corruption or sedition can be politically motivated, and in 

logic call out for the decision to wiretap to be made by a judge. 

'The current and historical sections are set out one after another in Part VII, Statutes Relied 
Upon, at the end of this factum at pages [I21 - [14]. 

This list comes from the factum of the appellant at p. 7, and from affidavit evidence at trial 
referred to at that page. 



48. The offences covered by the words "unlawful act" provide a much broader discretion to a 

peace officer than merely investigating kidnapping, and can be used, for example, to 

intercept lawful political assemblies which some peace officer or mayor has decided, disturbs 

the peace tumultuously. The extent of offences covered under s.183 includes the 

investigation of imminent offences such as s. 57: forgery; s. 119 & 120: bribery; s. 121: fraud 

on government; s. 162: voyeurism; s. 334: theft or s. 335 -- credit card theft; s. 380: fraud; 

and s. 381: using mails to defraud. The list of offences also includes the investigation of 

morality offences such as keeping a gaming or betting house, keeping a common baudy 

house; and offences of procuring and prostitution. The totality of offences falling under the 

"unlawful act" standard does not provide the specific focus to meet the limited exception 

requirements of Hunter. 

49. Section 184.4 creates an exceptional emergency use wiretap similar to the discretion of a 

peace officer to wiretap without judicial authorization in s. 184.1. However, the section 184.1 

emergency wiretap is at least focused to prevent bodily harm and requires at least one party 

to the interception has consented. The problem is the broad discretion in the s. 184.4 

emergency wiretap directed to an undefined unlawhl act that would cause serious harm to a 

person or property. The harm in s. 184.4 is not confined to bodily harm or harm to national 

security, and the discretion in the hands of peace officers is unbound if the section is to 

prevent harm from all unlawful acts. There is no justification for an emergency wiretap for 

ordinary property harm not involving a risk to bodily harm, for morality offences or for 

offences the investigation of which can be politically motivated. 

50. Davies J. agreed that this broad definition of unlawful act was a problem, but read in a 

limitation to the offences listed under s.183 9. 

' R .  V. Tse, 2008 BCSC 21 1, para. 240 (2)(a) Dambrot J. disagreed with limiting the offences to s. 
183, and found the broad list constitutionally acceptable: R. v.. Riley # 1 ,  (2008) 174 C.R.R. (2d) 
250 at 258, para. 21, (Ont. Sup. Ct.) [appellant's authorities, tab471. Because ofthis 
disagreement, this respondent includes the example of unlawful assembly as a possible 
politically motivated abuse. 





limits interceptions, this allows the police to secretly1' intercept for sedition without any time 

limit. 

54. The McDonald Commission found that the RCMP kept files on over 800,000 people and 

they concluded that the police would wiretap people who dissented. They examined files 

involving a lawyer who was known to represent what the RCMP called "revolutionary youth 

elements". The Security Service section of the RCMP monitored this lawyer's telephones 

based on an authorization that alleged that he was engaged in offences involving security. 

The Commission concluded that RCMP were wrong and there was no such concern. Third 

Report, 1981, Commission of Inquiry Concerning Certain Activities of the Royal Canadian 

Mounted Police, at p. 335 to 337. 

55. It remains necessary for this Court to at least choose between the analysis of Justice Davies 

in Tse that reads in a limitation on emergency wiretap offences to those under offences listed 

in s. 183 ofthe Criminal Code or the analysis of Justice Dambrot in Reilly # I that declines 

the Tse analysis and sees the limitation of offences as being "unlawful acts". Even if this 

Court prefers Justice Davies analysis, given that the crown says that the provision is virtually 

only used for kidnapping offences and similar offences, then the endless list of offences 

under s. 183 provides a discretion to the police to wiretap for harm from sedition and other 

potential offences of a political dissent nature.. If this Court prefers the analysis of Justice 

Dambrot, then the panalopy of offences includes unlawful assembly as discussed below. 

Section 184.4 lacks clarity 

56. Glanville Williams cautions that legislation which does not have clarity results in a wide 

discretion to the police and leads to decisions taken in secrecy and without effective control. 

See Textbookof Criminal Luw, 2 Ed., (Stevens: London, 1983) at p. 7: 

The law should tell us with reasonable clarity what it expects of us. Complete precision 
cannot be achieved, but very nebulous prescriptions should be avoided, because they give 

" Notification or report to Parliament is not required under s. 184.4. There is no requirement of 
advising the Solicitor General. Bill C-50 would have imposed the requirement of a report to 
Parliament, but the bill died on the order papers in 2010. This means that there is no supervision 
by the courts, the executive or Parliament. It can be a secret police tool of investigation. 



insufficient guidance to the citizen and correspondingly too wide at discretion to law- 
enforcement agencies. The practical way in which law is administered would depend too 
much on the decisions of the police ... taken in private and without effective control. 

57. The dissent of Justice La Forest in R. v. Landq, [I9861 1 S.C.R. 145 became the law in R. v. 

Feeney, [I9971 2 S.C.R. 13. In Landry, Justice La Forest expressed similar concerns as 

Glanville Williams about delegation of amorphous search powers to the police based on an 

investigator's subjective belief that he has reasonable and probable grounds. as follows: 

72 Let me first say something about the vagueness of the proposed test of "reasonable 
and probable cause" and the consequential danger of giving the police power to enter into 
a private dwelling on that basis. The expression no doubt comprises something more than 
mere surmise, but determining with any useful measure of precision what it means 
beyond that poses rather intractable problems for both the police and the courts. If the 
principle in Eccles v. Bourque is to be extended to permit forcible entry into private 
homes for the purpose of making arrests simply on the basis that a police officer has 
reasonable and probable cause, then, as the Law Reform Commission put it in its working 
paper on Arrest at p. 115, it would allow him a 'wide latitude based on vague, sometimes 
contradictory statements which provide police with few guidelines, individuals with few 
definable rights, and courts with little means of control'. .. .Because of the vagueness of 
the discretion it gives a police officer, that discretion is virtually uncontrollable. 

And: 
87 There is another cause for concern in granting such a vague discretion. It is unlikely 
to be used as much against the economically favoured or powerful as against the 
disadvantaged. 

58. A judgment, reading in provisions does not filter down to guide police officers. The bright 

line guidance should be set out in the legislation. Even senior officers who would be called 

upon to implement s. 184.4 wiretapping, are usually unaware of the details of what the courts 

say. In R. v. Moldovan, 2009 CarswellOnt 6468 [Appellant's. Authorities, tab 421 the trial 

judge explains that a senior police officer, SIInsp. Izzett, who made the decision to 

implement s. 184.4, and who had to decide what was required to obtain traditional 

authorizations, when asked about the discussion by this court in R. v. Araujo, 2000 SCC 65, 

regarding drafting affidavits, "candidly acknowledged that he was not familiar with what was 

contained in paragraph 46 [ofAraujo] ...". Moldovan at paras. 67,68. 

59. Case law is of assistance to lower court judges and to lawyers, but the details do not 

necessarily filter down to the level of the police officer. The police officer can be familiar 



with the broad principles in case law, but the details of control and accountability have to go 

into the legislation, because the decision to intercept is not judicially authorized prior to the 

interception. In the absence of prior judicial authorization, reading in limitations will only 

help the person intercepted to exclude the wiretap at trial. 

60. The respondents adopt the approach of Glanville Williams and of retired Justice La Forest, 

above, that expressions in statutes can pose intractable interpretation problems for the police, 

if based on vague, sometimes contradictory statements in the legislation or by the courts, and 

lead to the police taking on a wide latitude. As in Moldovan, it is unlikely that the officers 

who make the decisions will even know about the details of the case law. Case law may 

assist judges who are called upon to authorize a search, but they do not find their way into 

the pocket Criminal Code of the police officer. To put this another way, a common law dog 

sniffing search power is focused on a specific contraband, but an emergency search power 

for any unlawful act is completely unfocussed. 

Unlawful assembly and the concern for abuse in delegating a judicial discretion to Police 

61. Be it unlawful assembly or sedition, there is an excessive delegation of wiretapping to the 

police, under s. 184.4, because the investigation ofthese offences can be politically 

motivated. Accepting the view of Dambrot J. that s. 184.4 allows emergency wiretapping by 

peace officers for "unlawful acts", this gives too wide a lattitude to the police, that is not 

subject to accountability and as pointed out by Glanville Williams, taken in private without 

controls. 

62. The phrase "unlawful acts" expands the situations in which peace officers can make what 

should be a judicial decision. A normal application under s. 186 is limited by s. 186 (4) 

which is captioned "[clontents and limitation of authorization" and the limitation restricts 

normal authorizations to the listed offences, because of the use of the word "offence" as 

follows: 

s. 186 (4) (a) -An authorization shall (a) state the offence in respect of which private 
communications may be intercepted. .. 

The Court focuses the police interceptions by stating the offence. 



63. The definition section, s. 183, in defining the word "offence" does so by listing offences. 

Section 184.4 does not authorize the interception of "offences"; s. 184.4 (b) authorizes the 

interception of private communications without any such limitation, with the stated goal "to 

prevent an unlawful act". 

64. The crown in its factum concedes that the main use for this emergency exceptional wiretap is 

to combat kidnapping and similar offences. Given the limited need, there is no good reason 

for such an overbroad scope delegating a judicial discretion to peace officers, given the 

provisions of s. 188 which provided a parallel emergency wiretap application by a judge. 

65. The respondents accept that the main use for this provision would be kidnapping and other 

offences involving serious bodily harm, but there is no doubt that this section authorizes well 

beyond what can possibly be necessary. It is for that reason that the respondents use the 

example of investigating "unlawful assembly" and sedition. 

66. Unlawful assembly is a crime under s. 63 of the Criminal Code committed by three or more 

persons who with intent to carry out a common purpose, assemble themselves and cause 

persons to fear, on reasonable grounds, that they will disturb the peace tumultuously. It is like 

the common law offence of "public mischief', the basis for Glanville William's concern 

about legislative clarity and the danger of insufficient guidance and delegating too wide a 

discretion to the police, referred to above in para. 56. The concern of Glanville Williams was 

that the common law offence of "public mischief' allowed the police to arrest and the courts 

to punish any conduct of which they disapproved. The common law offence of "public 

mischief' no longer exists in England and the only remaining common law offence in 

Canada is contempt. That aside, the respondent seriously questions the delegation of an 

amorphous and vague description under the banner of "unlawful act" as a limitation on 

police wiretapping. It raises the problem addressed by Glanville Williams in the context of 

police action and court orders and common law offences, which in the wiretap legislation 

now allows the police to wiretap any conduct of which they disapprove. 



67. This extent of police discretionary wiretapping is a sweeping and invasive delegation which 

allows the police to intercept private communications which should after the discussion in 

Hunter v. Southam Inc. regarding United States wiretap laws protecting people and not 

places, have a well-defined reasonable expectation of privacy under the Charter. It is 

significant that the origin of s. 8 jurisprudence, Hunter v. Southam Inc., took its lead from 

wiretap privacy analysis, and the courts have repeatedly pronounced that wiretapping is 

invasive. 

Section 184.4 Delegates a Sweeping Discretion to the Police to wiretap without any time 
limits, statutory controls, or  requirement of after the fact judicial oversight, executive 
oversight, or  parliamentary oversight; and no requirement that the police consider 
terms and conditions: the issue raised in paragraph 5 above 

68. Part VI introduced accountability and control measures which included time limits for 

authorizations with provisions for renewal. With the advent of s.184.4 in 1993, the urgency 

for accountability and for control measures was eliminated, at least for that section. The 

result is to give the police a sweeping power to wiretap without any time limit, without 

control by way of terms to protect innocent or privileged conversations, and without any 

oversight unless there are charges laid. 

69. Sections 184.1 and s. 184.4, the police implemented wiretaps, are the only Part VI Wiretaps 

that do not have a time limit. 

70. Section 188(2) limits emergency judicially authorized emergency wiretaps to 36 hours, 

presumably to permit time for a traditional application. A Duarte application which is made 

by a designated police officer or public officer under s. 184.2 if made on an affidavit to a 

judge is limited by s. 184.2(4) (e) to 60 days, and if made by telephone under s. 184.3 is 

limited by s. 184.3(6) to 36 hours. The traditional authorization is also limited to 60 days by 

s. 186 (4) (c), but can be renewed for another 60 days. The only interceptions under Part VI 

that have absolutely no time limit are the s. 184.1 emergency Duarte police wiretap and the s. 

184.4 exceptional circumstance police interception for serious harm to persons or property, 

both wiretaps instigated by a police decision. Why do we limit Duarte judicial wiretaps 

under s. 184.3(6) to 36 hours and s. 188(2) emergency judicial wiretaps to 36 hours when 



wiretapping by police without an authorization under s. 184.1 or under s. 184.4 have 

absolutely no time limit and how is this the "a graduated scheme of electronic interception" 

as submitted by the Appellant, in which the legislation as a whole provides the moderation 

claimed for by the appellant. Paragraph 28, Appellant's factum? 

71. Under s. 196 (1) of Part VI, the Provincial Attorney General or the Minister of Public Safety 

and Emergency Preparedness are required within 90 days after the period for which a 

traditional s. 185 authorization was given or renewed or within such other period as is fixed 

pursuant to subsection 185(3) or subsection (3) to notify in writing the person who was the 

object of the interception and certify to the court that the notice has been served. This ensures 

executive and judicial oversight because the police are required to give the names of the 

persons to the crown who send out the notices and certify to the court. Why do we have 

executive and judicial oversight when the police have an authorization obtained by crown 

lawyers, but there is no oversight when the police are intercepting under a s .  184.1 Duarte 

wiretap or a s. 184.4 emergency police decision to wiretap, both without an authorization or 

involvement of crown lawyers? How is this a graduated and reasonable system? In the case 

at bar, R. v. Tse, 2008 BCSC 21 1 at paragraph 215, Justice Davies said that, "[iln any and all 

of these circumstances, the police would be answerable to no one." 

72. Because the decision to wiretap under s. 184.4 is made by a police officer and there is no 

authorization, and as a result s. 196(1) does not apply, there is no requirement to notify 

persons intercepted. Why do we notify people that they have been intercepted under a 

properly obtained judicial order, but we do not notify them when the police have wiretapped 

them without a judicial order? 

73. Section 195(1) requires annual reports to Parliament for all wiretapping pursuant to an 

authorization except under s. 184.4 and s. 184.1 as there is no authorization: 

The Minister of Public Safety and Emergency Preparedness shall, as soon as possible 

after the end of each year, prepare a report relating to 

(a) authorizations for which he and agents to be named in the report who were specially 
designated in writing by him for the purposes of section 185 made application, and 



(b) authorizations given under section 188 for which peace officers to be named in the 
report who were specially designated by him for the purposes of that section made 
application, and interceptions made thereunder in the immediately preceding year. 

74. For the same reason that notification is not required, reports to Parliament are not required, 

because there is no authorization granted.'2 The Appellant submits at p. 32 of its factum, that 

excluding s. 184.4 from the requirement of notice under s. 196 was a reasonable policy 

decision given the nature of the emergencies involved and the reasonable diligence test for 

seeking an authorization, as the period of interception will be short. This submission is based 

on the evidence set out in the appellant's factum at p. 7 and discussed above in paragraph 44. 

That list is a short list of only some of the offences set out in s. 183 or covered by the term 

"unlawful act". It may be that in some cases, the police decision to wiretap will be for only a 

short period, but that is a decision made by the police and there is no recourse if the 

wiretapping goes on endlessly, because there is no requirement to even report to the Solicitor 

General, never mind the judiciary or Parliament. The fact that the government introduced 

legislation last year to require notification, but which died on the order papers, calls into 

question the submission that this initial decision not to require reporting to Parliament is a 

reasonable policy choice by the government. 

75. Neither section 184.1 nor 184.4 has any provision for imposing terms and conditions, 

because the decision is made by a peace officer. The problem is that there is no independent 

adjudicator to impose terms or conditions to shield innocent discussions of parties. There are 

no statutory terms to protect the various privileged communications such as legal 

communications or marital communications. Why do we impose terms when there is an 

authorization applied for by a crown lawyer, but there is no conditions imposed on the police 

when they wiretap without any oversight? 

I2Bill C-50, An Act to amend the Criminal Code (Interception of private communications and 
related warrants and orders) died on the order papers in 2010. A copy of the Bill is annexed as 
Appendix "B". Clause 7 ofthe Bill would have imposed a requirement of a public report under s. 
184.4. However s. 184.1 interceptions to prevent bodily harm and s. 184.2 interceptions on 
consent by the police officer and without an authorization would not have been amended to 
require reports. 



Summary 
76. This legislation falls short of the mark of clarity required to legislate an exception to so 

important a rule as in Hunter, requiring a prior judicial authorization, and the appellant fails 

it's onus of proving that the legislation falls within the Hunter exception. It is so lacking in 

clarity, that in R. v. Moldovan at p. 34, paragraph 166 Justice Clarke tells us, "the authorities 

are not uniform as precisely how the section falls short of constitutional compliance.". The 

fact that judges have difficulty interpreting legislation and deciding whether it falls within the 

Hunter limited exception, is some evidence that this legislation is either badly drafted or the 

task is so difficult that it is best left to be decided on a case-by-case basis under s. 24 of the 

Charter. 

77. The respondent respectfully submits that for the most part there is no need for s. 184.4, as a 

properly implemented emergency wiretap application to a judge should be able to be made 

under s. 188 in the same way that Part VI, s. 184.3 (1) and (3), provides for a telephone 

application and a recording of grounds for a Duarte authorization. 

78. Section 184.4 undertakes the extremely difficult task of trying to anticipate the offences in 

which the harm is so great that it is a necessary exception to our Constitutional framework 

for the police to be authorized to decide to wiretap. Anticipating all of the emergencies of 

this kind that could arise, presents a difficult drafting challenge, that is probably better dealt 

with on a case by case basis under s. 24 of the Charter. However, there are examples in s. 

183 of offences like theft or fraud in which it is difficult to conceive of an ensuing harm so 

great that it would justify delegating the decision to wiretap theft and fraud to the police. As 

submitted above, using the standard of "unlawful act" is according to the analysis of 

Glanville Williams, like delegating to the police the decision to wiretap for any unlawful act 

that they morally disapprove. As submitted this legislation which is supposed to be an 

exception to an exception to the emergency application under s. 188, swallows the rule in 

Hunter. 

79. Section 184.4 does not have sufficient clarity to limit its application to the situation where 

there is no judge available at the call center, or to where the facts are so immediately dire that 



the 20 minutes or so required to phone a call center is too long a time to wait. Moreover, it 

has no time limit, control, accountability and no protection by terms and conditions. 

80. This court should resolve the GalbraithRiley disagreement and this appellant supports 

Galbraith. 

PART IV: SUMISSION ON COSTS 

81. The Applicant makes no submission on costs. 

PART V: ORDER SOUGHT 

82. The respondent asks that the appeal be dismissed. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

lo, w-b-4LLiPy(yh 
Kenneth S. Westlake. O.C. , . 
Counsel for Doan 

ward Rubin, Q.C. m\ 
Counsel for Nguyen 
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Counsel for Nguyen 
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PART VII: STATUTES RELIED UPON 

Part VI Criminal Code 
183. Definitions 

In this Part, 
"authorization" means an authorization to intercept a private communication given under 
section 186 or subsection 184.2(3), 184.3(6) or 188(2); 
"electro-magnetic, acoustic, mechanical or other device" means any device or apparatus that 
is used or is capable of being used to intercept a private communication, but does not include a 
hearing aid used to correct subnormal hearing of the user to not better than normal hearing; 
"intercept" includes listen to, record or acquire a communication or acquire the substance, 
meaning or purport thereof; 
"offence" means an offence contrary to, any conspiracy or attempt to commit or being an 
accessory after the fact in relation to an offence contrary to, or any counselling in relation to an 
offence contrary to 
(a) any of the following provisions of this Act, namely, 
(i) section 47 (high treason), 
(ii) section 51 (intimidating Parliament or a legislature), 
(iii) section 52 (sabotage), 
(iii.1) section 56.1 (identity documents), 
(iv) section 57 (forgery, etc.), 
(v) section 61 (sedition), 
(vi) section 76 (hijacking), 
(vii) section 77 (endangering safety of aircraft or airport), 
(viii) section 78 (offensive weapons, etc., on aircraft), 
(ix) section 78.1 (offences against maritime navigation or fixed platforms), 
(x) section 80 (breach of duty), 
(xi) section 8 1 (using explosives), 
(xii) section 82 (possessing explosives), 
(xii.1) section 83.02 (providing or collecting property for certain activities), 
(xii.2) section 83.03 (providing, making available, etc., property or services for terrorist 
purposes), 
(xii.3) section 83.04 (using or possessing property for terrorist purposes), 
(xii.4) section 83.18 (participation in activity of terrorist group), 
(xii.5) section 83.19 (facilitating terrorist activity), 
(xii.6) section 83.2 (commission of offence for terrorist group), 
(xii.7) section 83.21 (instructing to carry out activity for terrorist group), 
(xii.8) section 83.22 (instructing to carry out terrorist activity), 
(xii.9) section 83.23 (harbouring or concealing), 
(xii.91) section 83.231 (hoax - terrorist activity), 
(xiii) section 96 (possession of weapon obtained by commission of offence), 
(xiii.1) section 98 (breaking and entering to steal firearm), 
(xiii.2) section 98.1 (robbery to steal firearm), 
(xiv) section 99 (weapons trafficking), 
(xv) section 100 (possession for purpose of weapons trafficking), 



(xvi) section 102 (making automatic firearm), 
(xvii) section 103 (importing or exporting knowing it is unauthorized), 
(xviii) section 104 (unauthorized importing or exporting), 
(xix) section 119 (bribery, etc.), 
(xx) section 120 (bribery, etc.), 
(xxi) section 121 (fraud on government), 
(xxii) section 122 (breach of trust), 
(xxiii) section 123 (municipal corruption), 
(xxiv) section 132 (perjury), 
(xxv) section 139 (obstructing justice), 
(xxvi) section 144 (prison breach), 
(xxvii) subsection 145(1) (escape, etc.), 
(xxvii.1) section 162 (voyeurism), 
(xxviii) paragraph 163(l)(a) (obscene materials), 
(xxix) section 163.1 (child pornography), 
(xxx) section 184 (unlawful interception), 
(xxxi) section 191 (possession of intercepting device), 
(xxxii) subsection 201(1) (keeping gaming or betting house), 
(xxxiii) paragraph 202(l)(e) (pool-selling, etc.), 
(xxxiv) subsection 210(1) (keeping common bawdy house), 
(xxxv) subsection 212(1) (procuring), 
(xxxvi) subsection 2 12(2) (procuring), 
(xxxvii) subsection 212(2.1) (aggravated offence in relation to living on the avails of prostitution 
of a person under the age of eighteen years), 
(xxxviii) subsection 2 12(4) (offence - prostitution of person under eighteen), 
(xxxix) section 235 (murder), 
(xxxix. 1) section 244 (discharging firearm with intent), 
(xxxix.2) section 244.2 (discharging firearm -recklessness), 
(XI) section 264.1 (uttering threats), 
(xli) section 267 (assault with a weapon or causing bodily harm), 
(xlii) section 268 (aggravated assault), 
(xliii) section 269 (unlawfully causing bodily harm), 
(xliii.1) section 270.01 (assaulting peace officer with weapon or causing bodily harm), 
(xliii.2) section 270.02 (aggravated assault of peace officer), 
(xliv) section 271 (sexual assault), 
(xlv) section 272 (sexual assault with a weapon, threats to a third party or causing bodily harm), 
(xlvi) section 273 (aggravated sexual assault), 
(xlvii) section 279 (kidnapping), 
(xlvii.1) section 279.0 1 (trafficking in persons), 
(xlvii.11) section 279.01 1 (trafficking of a person under the age of eighteen years), 
(xlvii.2) section 279.02 (material benefit), 
(xlvii.3) section 279.03 (withholding or destroying documents), 
(xlviii) section 279.1 (hostage taking), 
(xlix) section 280 (abduction of person under sixteen), 
(1) section 28 1 (abduction of person under fourteen), 
(li) section 282 (abduction in contravention of custody order), 



(lii) section 283 (abduction), 
(liii) section 3 18 (advocating genocide), 
(liv) section 327 (possession of device to obtain telecommunication facility or service), 
(1iv.l) section 333.1 (motor vehicle theft), 
(Iv) section 334 (theft), 
(Ivi) section 342 (theft, forgery, etc., of credit card), 
(1vi.l) section 342.0 1 (instruments for copying credit card data or forging or falsifying credit 
cards), 
(Ivii) section 342.1 (unauthorized use of computer), 
(Iviii) section 342.2 (possession of device to obtain computer service), 
(lix) section 344 (robbery), 
(Ix) section 346 (extortion), 
(Ixi) section 347 (criminal interest rate), 
(Ixii) section 348 (breaking and entering), 
(Ixii.1) section 353.1 (tampering with vehicle identification number), 
(Ixiii) section 354 (possession of property obtained by crime), 
(Ixiii.1) section 355.2 (trafficking in property obtained by crime), 
(Ixiii.2) section 355.4 (possession of property obtained by crime - trafficking), 
(Ixiv) section 356 (theft from mail), 
(Ixv) section 367 (forgery), 
(Ixvi) section 368 (use, trafficking or possession of forged document), 
(Ixvi.1) section 368.1 (forgery instruments), 
(Ixvii) section 372 (false messages), 
(lxviii) section 380 (fraud), 
(Ixix) section 381 (using mails to defraud), 
(Ixx) section 382 (fraudulent manipulation of stock exchange transactions), 
(Ixx. I) subsection 402.2(1) (identity theft), 
(1xx.2) subsection 402.2(2) (trafficking in identity information), 
(1xx.3) section 403 (identity fraud), 
(Ixxi) section 423.1 (intimidation of justice system participant or journalist), 
(Ixxii) section 424 (threat to commit offences against internationally protected person), 
(1xxii.l) section 424.1 (threat against United Nations or associated personnel), 
(lxxiii) section 426 (secret commissions), 
(Ixxiv) section 430 (mischief), 
(Ixxv) section 43 1 (attack on premises, residence or transport of internationally protected 
person), 
(Ixxv.1) section 43 1.1 (attack on premises, accommodation or transport of United Nations or 
associated personnel), 
(Ixxv.2) subsection 43 1.2(2) (explosive or other lethal device), 
(lxxvi) section 433 (arson), 
(Ixxvii) section 434 (arson), 
(Ixxviii) section 434.1 (arson), 
(Ixxix) section 435 (arson for fraudulent purpose), 
(Ixxx) section 449 (making counterfeit money), 
(Ixxxi) section 450 (possession, etc., of counterfeit money), 
(Ixxxii) section 452 (uttering, etc., counterfeit money), 



(Ixxxiii) section 462.3 1 (laundering proceeds of crime), 
(Ixxxiv) subsection 462.33(11) (acting in contravention of restraint order), 
(Ixxxv) section 467.1 1 (participation in criminal organization), 
(Ixxxvi) section 467.12 (commission of offence for criminal organization), or 
(Ixxxvii) section 467.13 (instructing commission of offence for criminal organization), 
(b) section 198 (fraudulent bankruptcy) of the Bankruptcy and Insolvency Act, 
(b.1) any of the following provisions of the Biological and Toxin Weapons Convention 
Implementation Act, namely, 
(i) section 6 (production, etc., of biological agents and means of delivery), or 
(ii) section 7 (unauthorized production, etc., of biological agents), 
(c) any of the following provisions of the Competition Act, namely, 
(i) section 45 (conspiracies, agreements or arrangements between competitors), 
(ii) section 47 (bid-rigging), or 
(iii) subsection 52.1(3) (deceptive telemarketing), 
(d) any of the following provisions of the Controlled Drugs andSubstances Act, namely, 
(i) section 5 (trafficking), 
(ii) section 6 (importing and exporting), or 
(iii) section 7 (production), 
(e) section 3 (bribing a foreign public ofticial) of the Corruption ofForeign Public Ofjicials Act, 
(e. 1) the Crimes Against Humanity and War Crimes Act, 
(f) either of the following provisions of the Customs Act, namely, 
(i) section 153 (false statements), or 
(ii) section 159 (smuggling), 
(g) any of the following provisions of the Excise Act, 2001, namely, 
(i) section 214 (unlawhl production, sale, etc., of tobacco or alcohol), 
(ii) section 216 (unlawful possession of tobacco product), 
(iii) section 218 (unlawful possession, sale, etc., of alcohol), 
(iv) section 219 (falsifying or destroying records), 
(v) section 230 (possession of property obtained by excise offences), or 
(vi) section 23 1 (laundering proceeds of excise offences), 
(h) any of the following provisions of the Export and Import Permits Act, namely, 
(i) section 13 (export or attempt to export), 
(ii) section 14 (import or attempt to import), 
(iii) section 15 (diversion, etc.), 
(iv) section 16 (no transfer of permits), 
(v) section 17 (false information), or 
(vi) section 18 (aiding and abetting), 
(i) any of the following provisions of the Immigration andRejigee Protection Act, namely, 
(i) section 117 (organizing entry into Canada), 
(ii) section 118 (trafficking in persons), 
(iii) section 119 (disembarking persons at sea), 
(iv) section 122 (offences related to documents), 
(v) section 126 (counselling misrepresentation), or 
(vi) section 129 (offences relating to officers), or 
6) offence under the security of Information Act, 



and includes any other offence that there are reasonable grounds to believe is a criminal 
organization offence or any other offence that there are reasonable grounds to believe is an 
offence described in paragraph (b) or (c) of the definition "terrorism offence" in section 2; 
"private communication" means any oral communication, or any telecommunication, that is 
made by an originator who is in Canada or is intended by the originator to be received by a 
person who is in Canada and that is made under circumstances in which it is reasonable for the 
originator to expect that it will not be intercepted by any person other than the person intended 
by the originator to receive it, and includes any radio-based telephone communication that is 
treated electronically or otherwise for the purpose of preventing intelligible reception by any 
person other than the person intended by the originator to receive it; 
"public switched telephone network" means a telecommunication facility the primary purpose 
of which is to provide a land line-based telephone service to the public for compensation; 
"radio-based telephone communication" means any radiocommunication within the meaning 
of the Radiocommunication Act that is made over apparatus that is used primarily for connection 
to a public switched telephone network; 
"sell" includes offer for sale, expose for sale, have in possession for sale or distribute or 
advertise for sale; 
"solicitor" means, in the Province of Quebec, an advocate or a notary and, in any other 
province, a barrister or solicitor. 

R.S.C. 1985, c. 27 (1st Supp.), ss. 7(2)(a), 23; R.S.C. 1985, c. 1 (2nd Supp.), s. 213(1) (Sched. I, 
item 2); R.S.C. 1 9 8 5 , ~ .  l (4th Supp.), s. 13; R.S.C. 1985, c. 29 (4th Supp.), s. 17; R.S.C. 1985, c. 
42 (4th Supp.), s. 1; 1991, c. 28, s. 12; 1992, c. 27, s. 90; 1993, c. 7, s. 5; 1993, c. 25, s. 94; 1993, 
c. 40, s. 1; 1993, c. 46, s. 4; 1995, c. 39, s. 140; 1996, c. 19, s. 66; 1997, c. 18, s. 7; 1997, c. 23, s. 
3; 1998, c. 34, s. 8; 1999, c. 2, s. 47; 1999, c. 5, s. 4; 2000, c. 24, s. 43; 2001, c. 32, s. 4; 2001, c. 

41, ss. 5, 31, 133(2), (5); 2002, c. 22, s. 409(2)(b); 2004, c. 15, s. 108; 2005, c. 32, s. 10; 2005, c. 
43, s. 1; 2008, c. 6, s. 15; 2009, c. 2, s. 442; 2009, c. 22, s. 4; 2009, c. 28, s. 3; 2010, c. 3, s. 1; 

2010, c. 14, s. 2 

184.1 
184.1(1) Interception to prevent bodily harm 

An agent of the state may intercept, by means of any electro-magnetic, acoustic, mechanical or 
other device, a private communication if 
(a) either the originator of the private communication or the person intended by the originator to 
receive it has consented to the interception; 
(b) the agent of the state believes on reasonable grounds that there is a risk of bodily harm to the 
person who consented to the interception; and 
(c) the purpose of the interception is to prevent the bodily harm. 

184.1(2) Admissibility of intercepted communication 
The contents of a private communication that is obtained from an interception pursuant to 
subsection (1) are inadmissible as evidence except for the purposes of proceedings in which 
actual, attempted or threatened bodily harm is alleged, including proceedings in respect of an 
application for an authorization under this Part or in respect of a search warrant or a warrant for 
the arrest of any person. 



184.1(3) Destruction of recording and  transcripts 
The agent of the state who intercepts a private communication pursuant to subsection (1) shall, as 
soon as is practicable in the circumstances, destroy any recording of  the private communication 
that is obtained from an interception pursuant to subsection (I), any full or partial transcript of  
the recording and any notes made by that agent of the private communication if nothing in the 
private communication suggests that bodily harm, attempted bodily harm or threatened bodily 
harm has occurred or is likely to occur. 

184.1(4) Definition of  "agent of the state" 
For the purposes of this section, "Agent of the  state" means 
(a) a peace officer; and 
(b) a person acting under the authority of, or in cooperation with, a peace officer. 
184.2 
184.2(1) Interception with consent 

A person may intercept, by means of any electro-magnetic, acoustic, mechanical or other device, 
a private communication where either the originator of the private communication or the person 
intended by the originator to receive it has consented to the interception and an authorization 
has been obtained pursuant to subsection (3) .  

184.2(2) Application for authorization 
An application for an authorization under this section shall be made by a peace officer, or a 
public officer who has been appointed or designated to administer or enforce any federal or 
provinciai law and whose duties include the enforcement of this or any other Act of Parliament, 
ex parte and in writing to a provinciai court judge, a judge of a superior court of criminal 
jurisdiction or a judge as  defined in section 552, and shall be accompanied by an affidavit, which 
may be sworn on the information and belief of that peace officer or public officer or of any other 
peace officer or public officer, deposing to the following matters: 
(a) that there are reasonable grounds to believe that an offence against this or any other Act of 
Parliament has been or will be committed; 
(b) the particulars of the offence; 
(c) the name of the person who has consented to the interception; 
(d) the period for which the authorization is requested; and 
(e) in the case of an application for an authorization where an authorization has previously been 
granted under this section or section 186, the particulars of the authorization. 

184.2(3) Judge  to  b e  satisfied 
An authorization may be given under this section if the judge to whom the application is made is 
satisfied that 
(a) there are reasonable grounds to believe that an offence against this or  any other Act of  
Parliament has been or will be committed; 
(b) either the originator of  the private communication or the person intended by the originator to 
receive it has consented to  the interception; and 
(c) there are reasonable grounds to believe that information concerning the offence referred to in 
paragraph (a) will be obtained through the interception sought. 

184.2(4) Content  a n d  limitation of  authorization 
An authorization given under this section shall 
(a) state the offence in respect of  which private communications may be intercepted; 



(b) state the type of private communication that may be intercepted; 
(c) state the identity of the persons, if known, whose private communications are to be 
intercepted, generally describe the place at which private communications may be intercepted, if 
a general description of that place can be given, and generally describe the manner of 
interception that may be used; 
(d) contain the terms and conditions that the judge considers advisable in the public interest; and 
(e) be valid for the period, not exceeding sixty days, set out therein. 

184.3 
184.3(1) Application by means of telecommunication 

Notwithstanding section 184.2, an application for an authorization under subsection 184.2(2) 
may be made ex parte to a provincial court judge, a judge of a superior court of criminal 
jurisdiction or a judge as defined in section 552, by telephone or other means of 
telecommunication, if it would be impracticable in the circumstances for the applicant to appear 
personally before a judge. 

184.3(2) Application 
An application for an authorization made under this section shall be on oath and shall be 
accompanied by a statement that includes the matters referred to in paragraphs 184.2(2)(a) to (e) 
and that states the circumstances that make it impracticable for the applicant to appear personally 
before a judge. 

184.3(3) Recording 
The judge shall record, in writing or otherwise, the application for an authorization made under 
this section and, on determination ofthe application, shall cause the writing or recording to be 
placed in the packet referred to in subsection 187(1) and sealed in that packet, and a recording 
sealed in a packet shall be treated as if it were a document for the purposes of section 187. 

184.3(4) Oath 
For the purposes of subsection (2), an oath may be administered by telephone or other means of 
telecommunication. 

184.3(5) Alternative to oath 
An applicant who uses a means of telecommunication that produces a writing may, instead of 
swearing an oath for the purposes of subsection (2), make a statement in writing stating that all 
matters contained in the application are true to the knowledge or belief of the applicant and such 
a statement shall be deemed to be a statement made under oath. 

184.3(6) Authorization 
Where the judge to whom an application is made under this section is satisfied that the 
circumstances referred to in paragraphs 184.2(3)(a) to (c) exist and that the circumstances 
referred to in subsection (2) make it impracticable for the applicant to appear personally before a 
judge, the judge may, on such terms and conditions, if any, as are considered advisable, give an 



authorization by telephone or other means of telecommunication for a period of up to thirty-six 
hours. 

184.3(7) Giving authorization 
Where a judge gives an authorization by telephone or other means of telecommunication, other 
than a means of telecommunication that produces a writing, 
(a) the judge shall complete and sign the authorization in writing, noting on its face the time, date 
and place at which it is given; 
(b) the applicant shall, on the direction of the judge, complete a facsimile of the authorization in 
writing, noting on its face the name of the judge who gave it and the time, date and place at 
which it was given; and 
(c) the judge shall, as soon as is practicable after the authorization has been given, cause the 
authorization to be placed in the packet referred to in subsection 187(1) and sealed in that packet. 

184.3(8) Giving authorization where telecommunication produces writing 
Where a judge gives an authorization by a means of telecommunication that produces a writing, 
the judge shall 
(a) complete and sign the authorization in writing, noting on its face the time, date and place at 
which it is given; 
(b) transmit the authorization by the means of telecommunication to the applicant, and the copy 
received by the applicant shall be deemed to be a facsimile referred to in paragraph (7)(b); and 
(c) as soon as is practicable after the authorization has been given, cause the authorization to be 
placed in the packet referred to in subsection 187(1) and sealed in that packet. 

1993, c. 40, s. 4 

184.4 Interception in exceptional circumstances 

A peace officer may intercept, by means of any electro-magnetic, acoustic, mechanical or other 
device, a private communication where 
(a) the peace officer believes on reasonable grounds that the urgency of the situation is such that 
an authorization could not, with reasonable diligence, be obtained under any other provision of 
this Part; 
(b) the peace officer believes on reasonable grounds that such an interception is immediately 
necessary to prevent an unlawful act that would cause serious harm to any person or to property; 
and 
(c) either the originator of the private communication or the person intended by the orginator to 
receive it is the person who would perform the act that is likely to cause the harm or is the 
victim, or intended victim, of the harm. 

185. 
185(1) Application for authorization 

An application for an authorization to be given under section 186 shall be made exparte and in 
writing to a judge of a superior court of criminal jurisdiction or a judge as defined in section 552 
and shall be signed by the Attorney General ofthe province in which the application is made or 



the Minister of Public Safety and Emergency Preparedness or an agent specially designated in 
writing for the purposes of this section by 
(a) the Minister personally or the Deputy Minister of Public Safety and Emergency Preparedness 
personally, if the offence under investigation is one in respect of which proceedings, if any, may 
be instituted at the instance of the Government of Canada and conducted by or on behalf of the 
Attorney General of Canada, or 
(b) the Attorney General of a province personally or the Deputy Attorney General of a province 
personally, in any other case, 
and shall be accompanied by an affidavit, which may be sworn on the information and belief of a 
peace officer or public officer deposing to the following matters: 
(c) the facts relied on to justify the belief that an authorization should be given together with 
particulars of the offence, 
(d) the type of private communication proposed to be intercepted, 
(e) the names, addresses and occupations, if known, of all persons, the interception of whose 
private communications there are reasonable grounds to believe may assist the investigation of 
the offence, a general description of the nature and location of the place, if known, at which 
private communications are proposed to be intercepted and a general description of the manner 
of interception proposed to be used, 
(f) the number of instances, if any, on which an application has been made under this section in 
relation to the offence and a person named in the affidavit pursuant to paragraph (e)  and on 
which the application was withdrawn or no authorization was given, the date on which each 
application was made and the name of the judge to whom each application was made, 
(g) the period for which the authorization is requested, and 
(h) whether other investigative procedures have been tried and have failed or why it appears they 
are unlikely to succeed or that the urgency of the matter is such that it would be impractical to 
carry out the investigation of the offence using only other investigative procedures. 

185(1.1) Exception for criminal organizations and terrorist groups 
Notwithstanding paragraph (l)(h), that paragraph does, not apply where the application for an 
authorization is in relation to 
(a) an offence under section 467.1 1,467.12 or 467.13; 
(b) an offence committed for the benefit of, at the direction of or in association with a criminal 
organization; or 
(c) a terrorism offence. 

185(2) Extension of period for notification 
An application for an authorization may be accompanied by an application, personally signed by 
the Attorney General of the province in which the application for the authorization is made or the 
Minister of Public Safety and Emergency Preparedness if the application for the authorization is 
made by him or on his behalf, to substitute for the period mentioned in subsection 196(1) such 
longer period not exceeding three years as is set out in the application. 

185(3) Where extension to be granted 
Where an application for an authorization is accompanied by an application referred to in 
subsection (2), the judge to whom the applications are made shall first consider the application 
referred to in subsection (2) and where, on the basis of the affidavit in support of the application 



for the authorization and any other affidavit evidence submitted in support of the application 
referred to in subsection (2), the judge is of the opinion that the interests ofjustice warrant the 
granting of the application, he shall fix a period, not exceeding three years, in substitution for the 
period mentioned in subsection 196(1). 

185(4) Where extension not granted 
Where the judge to whom an application for an authorization and an application referred to in 
subsection (2) are made refuses to fix a period in substitution for the period mentioned in 
subsection 196(1) or where the judge fixes a period in substitution therefor that is less than the 
period set out in the application referred to in subsection (2), the person appearing before the 
judge on the application for the authorization may withdraw the application for the authorization 
and thereupon the judge shall not proceed to consider the application for the authorization or to 
give the authorization and shall return to the person appearing before him on the application for 
the authorization both applications and all other material pertaining thereto. 

1993, c. 40, s. 5; 1997, c. 18, s. 8; 1997, c. 23, s. 4; 2001, c. 32, s. 5; 2001, c. 41, ss. 6, 133(8); 
2005, c. 10, ss. 22,34(l)(f)(v) 

186. 
186(1) Judge to be satisfied 

An authorization under this section may be given if the judge to whom the application is made is 
satisfied 
(a) that it would be in the best interests of the administration ofjustice to do so; and 
(b) that other investigative procedures have been tried and have failed, other investigative 
procedures are unlikely to succeed or the urgency of the matter is such that it would be 
impractical to carry out the investigation of the offence using only other investigative 
procedures. 

186(1.1) Exception for criminal organizations and terrorism offences 
Notwithstanding paragraph (l)(b), that paragraph does not apply where the judge is satisfied that 
the application for an authorization is in relation to 
(a) an offence under section 467.1 1,467.12 or 467.13; 
(b) an offence committed for the benefit of, at the direction of or in association with a criminal 
organization; or 
(c) a terrorism offence. 

186(2) Where authorization not to be given 
No authorization may be given to intercept a private communication at the office or residence of 
a solicitor, or at any other place ordinarily used by a solicitor and by other solicitors for the 
purpose of consultation with clients, unless the judge to whom the application is made is satisfied 
that there are reasonable grounds to believe that the solicitor, any other solicitor practising with 
him, any person employed by him or any other such solicitor or a member of the solicitor's 
household has been or is about to become a party to an offence. 

186(3) Terms and conditions 
Where an authorization is given in relation to the interception of private communications at a 



place described in subsection (2), the judge by whom the authorization is given shall include 
therein such terms and conditions as he considers advisable to protect privileged communications 
between solicitors and clients. 

186(4) Content and limitation of authorization 
An authorization shall 
(a) state the offence in respect of which private communications may be intercepted; 
(b) state the type of private communication so that may be intercepted; 
(c) state the identity of the persons, if known, whose private communications are to be 
intercepted, generally describe the place at which private communications may be intercepted, if 
a general description ofthat  place can be given, and generally describe the manner of 
interception that may be used; 
(d) contain such terms and conditions as the judge considers advisable in the public interest; and 
(e) be valid for the period, not exceeding sixty days, set out therein. 

186(5) Persons designated 
The Minister of Public Safety and Emergency Preparedness or the Attorney General, as the case 
may be, may designate a person or persons who may intercept private communications under 
authorizations. 

186(5.1) Installation and removal of device 
For greater certainty, an authorization that permits interception by means of an electro-magnetic, 
acoustic, mechanical or other device includes the authority to install, maintain or remove the 
device covertly. 

186(5.2) Removal after expiry of authorization 
On an exparte application, in writing, supported by affidavit, the judge who gave an 
authorization referred to in subsection (5.1) or any other judge having jurisdiction to give such an 
authorization may give a further authorization for the covert removal of the electro-magnetic, 
acoustic, mechanical or other device after the expiry of the  original authorization 
(a) under any terms or conditions that the judge considers advisable in the public interest; and 
(b) during any specified period of not more than sixty days. 

186(6) Renewal of authorization 
Renewals of an authorization may be given by a judge o f  a superior court of criminal jurisdiction 
or a judge as defined in section 552 on receipt by him or her of an exparte application in writing 
signed by the Attorney General of the province in which the application is made or the Minister 
of Public Safety and Emergency Preparedness -or an agent specially designated in writing for 
the purposes of section 185 by the Minister or the Attorney General, as the case may be - 
accompanied by an affidavit of a peace officer or public officer deposing to the following 
matters: 
(a) the reason and period for which the renewal is required, 
(b) full particulars, together with times and dates, when interceptions, if any, were made or 
attempted under the authorization, and any information that has been obtained by any 
interception, and 



(c) the number of instances, if any, on which, to the knowledge and belief of the deponent, an 
application has been made under this subsection in relation to the same authorization and on 
which the application was withdrawn or no renewal was given, the date on which each 
application was made and the name of the judge to whom each application was made, 
and supported by such other information as the judge may require. 

186(7) Renewal 
A renewal of an authorization may be given if the judge to whom the application is made is 
satisfied that any of the circumstances described in subsection (I) still obtain, but no renewal 
shall be for a period exceeding sixty days. 
1993, c. 40, s. 6; 1997, c. 23, s. 5; 1999, c. 5, s. 5; 2001, c. 32, s. 6; 2001, c. 41, ss. 6.1, 133(8.1); 

2005, c. 10, ss. 23, 34(l)(f)(vi) 

188. 
188(1) Applications to specially appointed judges 

Notwithstanding section 185, an application made under that section for an authorization may be 
made exparte to a judge of a superior court of criminal jurisdiction, or a judge as defined in 
section 552, designated from time to time by the Chief Justice, by a peace officer specially 
designated in writing, by name or otherwise, for the purposes of this section by 
(a) the Minister of Public Safety and Emergency Preparedness, if the offence is one in respect of 
which proceedings, if any, may be instituted by the Government of Canada and conducted by or 
on behalf of the Attorney General of Canada, or 
(b) the Attorney General of a province, in respect of any other offence in the province, 
if the urgency of the situation requires interception of private communications to commence 
before an authorization could, with reasonable diligence, be obtained under section 186. 

188(2) Authorizations in emergency 
Where the judge to whom an application is made pursuant to subsection (1) is satisfied that the 
urgency of the situation requires that interception of private communications commence before 
an authorization could, with reasonable diligence, be obtained under section 186, he may, on 
such terms and conditions, if any, as he considers advisable, give an authorization in writing for 
a period of up to thirty-six hours. 

188(3) [Repealed 1993, c. 40, s. 8.1 

188(4) Definition of "chief justice" 
In this section, "Chief Justice" means 
(a) in the Province of Ontario, the Chief Justice of the Ontario Court; 
(b) in the Province of Quebec, the Chief Justice of the Superior Court; 
(c) in the Provinces ofNova Scotia and British Columbia, the Chief Justice of the Supreme 
Court; 
(d) in the Provinces of New Brunswick, Manitoba, Saskatchewan and Alberta, the Chief Justice 
of the Court of Queen's Bench; 



(e) in the Provinces of Prince Edward Island and Newfoundland, the Chief Justice of the 
Supreme Court, Trial Division; and; 
( 0  in Yukon, the Northwest Territories and Nunavut, the senior judge within the meaning of 
subsection 22(3) of the Judges Act. 

188(5) Inadmissibility of evidence 
The trial judge may deem inadmissible the evidence obtained by means of an interception of a 
private communication pursuant to a subsequent authorization given under this section, where he 
finds that the application for the subsequent authorization was based on the same facts, and 
involved the interception of the private communications of the same person or persons, or related 
to the same offence, on which the application for the original authorization was based. 

R.S.C. 1985, c. 27 (1st Supp.), s. 25; R.S.C. 1985, c. 27 (2nd Supp.), s. 10 (Sched., item 6); 
1990, c. 17, s. 10; 1992, c. 1, s. 58(1) (Sched. I, item 4); 1992, c. 51, s. 35; 1993, c. 28, s. 78 

(Sched. 111, item 29) [Repealed 1999, c. 3, s. 12 (Sched., item 6).]; 1993, c. 40, s. 8; 1999, c. 3, s. 
28; 2002, c. 7, s. 140; 2005, c. 10, s. 34(l)(f)(vii) 

Statutory Reference: R.S.C. 1985, c. C-46, s. K S  

Protection of Privacy Act, S.C. 1973-74, c. 50 

Section 178.15 was enacted by S.C. 1973-74, c. 50, s. 2: 

178.15 (1) Applications to specially appointed judges -Notwithstanding section 
178.12, an application for an authorization may be made exparte to a judge of a superior 
court of criminal jurisdiction, or a judge as defined in section 482, designated from time 
to time by the Chief Justice, by a peace officer specially designated in writing for the 
purposes of this section by 

(a) the Solicitor General of Canada, if the offence is one in respect of which 
proceedings, if any, may be instituted by the Government of Canada and 
conducted by or on behalf of the Attorney General of Canada, or 

(b) the Attorney General of a province, in respect of any other offence in the 
province, if the urgency of the situation requires interception of private 
communications to commence before an authorization could, with reasonable 
diligence, be obtained under section 178.13. 

(2) Authorizations in emergency - Where the judge to whom an application is made 
pursuant to subsection (1) is satisfied that the urgency of the situation requires that 
interception of private communications commence before an authorization could, with 
reasonable diligence, be obtained pursuant to section 178.13, he may, on such terms and 
conditions, if any, as he considers advisable, given an authorization in writing for a 
period of up to thirty-six hours. 



(3) Certain interceptions deemed not lawful -For the purposes of section 178.16 only, 
an interception of a private communication in accordance with an authorization given 
pursuant to this section shall be deemed not to have been lawfully made unless the judge 
who gave the authorization or, if such judge is unable to act, a judge of the same 
jurisdiction, certifies that if the application for the authorization had been made to him 
pursuant to section 178.12 he would have given the authorization. 

(4) "Chief Justice" defined - In this section, "Chief Justice" means 

(a) in the Province of Ontario, the Chief Justice of the Supreme Court; 

(b) in the Province of Quebec, the Chief Justice of the Court of Queen's Bench 
(Crown Side); 

(c) in the Provinces ofNova Scotia, New Brunswick, Prince Edward Island, 
Alberta and Newfoundland, the Chief Justice of the Supreme Court; 

(d) in the Province of British Columbia, the Chief Justice of the Supreme Court; 

(e) in the Provinces of Manitoba and Saskatchewan, the Chief Justice of the 
Court of Queen's Bench; 

(Q in the Yukon Territory, the judge of the Supreme Court; and 

(g) in the Northwest Territories, the judge of the Supreme Court. 

(5) Inadmissibility of evidence -The trial judge may deem inadmissible the evidence 
obtained by means of an interception of a private communication pursuant to a 
subsequent authorization given under this section, where he finds that the application for 
such subsequent authorization was based on the same facts, and involved the 
interception of the private communications of the same person or persons, or related to 
the same offence, on which the application for the original authorization 

195. 
195(1) Annual report 

The Minister of Public Safety and Emergency Preparedness shall, as soon as possible after the 
end of each year, prepare a report relating to 
(a) authorizations for which he and agents to be named in the report who were specially 
designated in writing by him for the purposes of section 185 made application, and 
(b) authorizations given under section 188 for which peace officers to be named in the report 
who were specially designated by him for the purposes of that section made application, 
and interceptions made thereunder in the immediately preceding year. 

195(2) Information respecting authorizations 



The report referred to in subsection (1) shall, in relation to authorizations and interceptions made 
thereunder, set out 
(a) the number of applications made for authorizations; 
(b) the number of applications made for renewal of authorizations; 
(c) the number of applications referred to in paragraphs (a) and (b) that were granted, the number 
of those applications that were refused and the number of applications referred to in paragraph 
(a) that were granted subject to terms and conditions; 
(d) the number of persons identified in an authorization against whom proceedings were 
commenced at the instance of the Attorney General of Canada in respect of 
(i) an offence specified in the authorization, 
(ii) an offence other than an offence specified in the authorization but in respect of which an 
authorization may be given, and 
(iii) an offence in respect of which an authorization may not be given; 
(e) the number of persons not identified in an authorization against whom proceedings were 
commenced at the instance o f  the Attorney General of Canada in respect of 
(i) an offence specified in such an authorization, 
(ii) an offence other than an offence specified in such an authorization but in respect of which an 
authorization may be given, and 
(iii) an offence other than an offence specified in such an authorization and for which no such 
authorization may be given, 
and whose commission or alleged commission ofthe offence became known to a peace officer as 
a result of an interception of a private communication under an authorization; 
(f) the average period for which authorizations were given and for which renewals thereof were 
granted; 
(g) the number of authorizations that, by virtue of one or more renewals thereof, were valid for 
more than sixty days, for more than one hundred and twenty days, for more than one hundred 
and eighty days and for more than two hundred and forty days; 
(h) the number of notifications given pursuant to section 196; 
(i) the offences in respect of which authorizations were given, specifying the number of 
authorizations given in respect of each of those offences; 
6) a description of all classes of places specified in authorizations and the number of 
authorizations in which each of those classes of places was specified; 
(k) a general description of the methods of interception involved in each interception under an 
authorization; 
(I) the number of persons arrested whose identity became known to a peace officer as a result of 
an interception under an authorization; 
(m) the number of criminal proceedings commenced at the instance of the Attorney General of 
Canada in which private communications obtained by interception under an authorization were 
adduced in evidence and the number of those proceedings that resulted in a conviction; and 
(n) the number of criminal investigations in which information obtained as a result of the 
interception of a private communication under an authorization was used although the private 
communication was not adduced in evidence in criminal proceedings commenced at the instance 
of the Attorney General of Canada as a result of the investigations. 

195(3) Other  information 



The report referred to in subsection (1) shall, in addition to the information referred to in 
subsection (2), set out 
(a) the number of prosecutions commenced against officers or servants of Her Majesty in right of 
Canada or members of the Canadian Forces for offences under section 184 or 193; and 
(b) a general assessment of the importance of interception of private communications for the 
investigation, detection, prevention and prosecution of offences in Canada. 

195(4) Report to be laid before Parliament 
The Minister of Public Safety and Emergency Preparedness shall cause a copy of each report 
prepared by him under subsection (1) to be laid before Parliament forthwith on completion 
thereof, or if Parliament is not then sitting, on any of the first fifteen days next thereafter that 
Parliament is sitting. 

195(5) Report  by Attorneys General 
The Attorney General of each province shall, as soon as possible after the end of each year, 
prepare and publish or otherwise make available to the public a report relating to 
(a) authorizations for which he and agents specially designated in writing by him for the 
purposes of section 185 made application, and 
(b) authorizations given under section 188 for which peace officers specially designated by him 
for the purposes ofthat section made application, 
and interceptions made thereunder in the immediately preceding year setting out, with such 
modifications as the circumstances require, the information described in subsections (2) and (3). 

R.S.C. 1985, c. 27 (1st Supp.), s. 27; 2005, c. 10, s. 34(l)(f)(ix), (x) 

196. 
196(1) Written notification to be given 

The Attorney General of the province in which an application under subsection 185(1) was made 
or the Minister of Public Safety and Emergency Preparedness if the application was made by or 
on behalf of that Minister shall, within 90 days after the period for which the authorization was 
given or renewed or within such other period as is fixed pursuant to subsection 185(3) or 
subsection (3) of this section, notify in writing the person who was the object of the interception 
pursuant to the authorization and shall, in a manner prescribed by regulations made by the 
Governor in Council, certify to the court that gave the authorization that the person has been so 
notified. 

196(2) Extension of period for  notification 
The running of the 90 days referred to in subsection (I), or of any other period fixed pursuant to 
subsection 185(3) or subsection (3) of this section, is suspended until any application made by 
the Attorney General or the Minister to a judge of a superior court of criminal jurisdiction or a 
judge as defined in section 552 for an extension or a subsequent extension of the  period for 
which the authorization was given or renewed has been heard and disposed of. 

196(3) Where extension to be granted 
Where the judge to whom an application referred to in subsection (2) is made, on the basis of an 
affidavit submitted in support of the application, is satisfied that 



(a) the investigation of the offence to which the authorization relates, or 
(b) a subsequent investigation of an offence listed in section 183 commenced as a result of 
information obtained from the investigation referred to in paragraph (a), 
is continuing and is of the opinion that the interests ofjustice warrant the granting of the 
application, the judge shall grant an extension, or a subsequent extension, of the period, each 
extension not to exceed three years. 

196(4) Application to be accompanied by affidavit 
An application pursuant to subsection (2) shall be accompanied by an affidavit deposing to 
(a) the facts known or believed by the deponent and relied on to justify the belief that an 
extension should be granted; and 
(b) the number of instances, if any, on which an application has, to the knowledge or belief of the 
deponent, been made under that subsection in relation to the particular authorization and on 
which the application was withdrawn or the application was not granted, the date on which each 
application was made and the judge to whom each application was made. 

196(5) Exception for criminal organizations and terrorist groups 
Notwithstanding subsections (3) and 185(3), where the judge to whom an application referred to 
in subsection (2) or 185(2) is made, on the basis of an affidavit submitted in support of the 
application, is satisfied that the investigation is in relation to 
(a) an offence under section 467.11,467.12 or 467.13, 
(b) an offence committed for the benefit of, at the direction of or in association with a criminal 
organization, or 
(c) a terrorism offence, 
and is of the opinion that the interests ofjustice warrant the granting of the application, the judge 
shall grant an extension, or a subsequent extension, ofthe period, but no extension may exceed 
three years. 

R.S.C. 1985, c. 27 (1st Supp.), s. 28; 1993, c. 40, s. 14; 1997, c. 23, s. 7; 2001, c. 32, s. 8; 2001, 
c. 41, ss. 8, 133(10); 2005, c. 10, s. 25 
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184.4 L'agent de la paix pcut imcreepter. :=;"$:"*' 
ru moyend'un dirporitif6lcetromagn~tique, -+-'*' 
rsourtiquc, meunique ou autrc, une 
communication priv6e i i l  a der motirs 
raironnablcs dccroire q u c . W :  

b) .nc mtsrseptoun immea,lle erl 
neccrrar; p o ~ r  cmptchcr unc tnfnclion 
uu8 uuscn.l  des dumms&er r6rirdx i dne 
oenonnc ou un bien: 

pcnonncd uwl.,-cr 11 dcrl.ne erl ,041 I3 

pcnannc dun, 1'~nfmctlnn caLrcrall der 
damm,cer. so11 12 bocl1mcdro;r 

4. L'srticlc 186 de 11 mEmclai r r t  
modifif par adjonstion. aprh  le 
parnxraphe (7), de sr qui suit : 

$imullan6ment rendrc "no ordonnancc au 
p 
487.01. 487.012 487.013.487.02 492.1 Ou 
p 
=dat demand6 a trail6 I ' e n ~  
de lanuelic I'autnrisalion srt ac& 

5. 1,'rrtirle 187 d r  In m+mc loi  est 
modin6 par sdjonclion. a p r b  le 
paragraphe (7). d r c c q u i  suit : 

(81 LW rerles or6vucr au oi6rentanicle E:iF- . . n V --dm- 
=&--= 

i tous ler documcnu relatifr aux demander 
ndats connexes vkr6r 

-8 184.215). 186fR1 ou 188161 

6. L'aniele 188 dr 1% m@me lai  u t  
madifit par adjonction. ~ p r b  IC 
paragraphe (S), d r  ce qui suit : 

Civurc 6: New. 



~d~~~~ 195. (])The Minimer ofPublis Safety and 
Emergency Preparedness shall, asroon as 
possible aner the end afeash yew, prepare a 
repan relating to 

(a) a~IhoTi2nli0ns for which that Minister 
nnd agenxto benomed in Ule repon who 
wcrcrpesimlly derignatd in writing by 
?&&(a for thc purpose ofwstion 185 
aoollcd intheineptions made 
under thosc nulhorirations in Ule 
immdiately preceding year; 

(b) aulhorizationr givsn undcr r~c t i on  188 
far whish mcc oftieen to be named i n  the 
repan whd were specially designated by 

Altornev General o f  Canada, 

(1) The portion ofsubseelion 195(l) o f  
the Act before paragraph (4 is replreed by 
the following: 

,&-." --.. (2) The report shall. tn rclrl on lo & 
2-;;, ,,, ~~lhon,atlons and ,ntcrccpltonr &GuLkm 

pancrsnhr ( IUal  and lh) .  set out 

(3) Soctbn 195 ofthe Act io nmcnded by 
adding thc following rflsr ~ubreetion (2): 

(h) the number ofoanier to cnch 
interceoled on'vate communication apainrt 

d t h e  olTence that thc wpm o . . ficer 
p 
private communication or in re- 
other offence that wa9 dctected sr a result 

(c)  the numbcr o f  ocrsons who were not 

communication but whosecammiss~an or 
&ge,.+i commirtinn o f  an offeocc W 
known to a oence officer as o rcsult o f  the 

und ecabst whom oroceedincr were 
in rernect o f  the offence 1 b  

-1 110~ehf DDrvent i n  
interccotinc the orivatc communication or 

detectcd as a resu - - 

Irn the nu 
. . 

mber of-tons tiven undc 
section 196 1; 

m e s  in reroect o f  which 
-ions were made and i n v  other 
offences for which m c e e d i i c ~  were 
commpnced ;u s result ofan interrrntipa 
n~ wcll as the number o f  intcrscntion~ 

fl a ceneral descriolion ofthc methods of 

(I'I me number ofwrron5 nncskd uhosc - 
cnrnmun~atnon$ ohts,ncd hv inlcrLeol on 
w s d  in evtdencc rn- 
nllhosr oroccedlncr lhrr nru l sd  i n n  

~, , ~ . ~ ~  
.rdinun*iwmhk.u.h.kid"lrt 

195. (I) Le ministre de la Skuritd publique "'"'-' 
el de la Protcclion eivile 6 b b l i t . a  
Pechaque annee, nurril6tquc passible, un 
rappen- ' relative : 

a) a u x a u t o r i ~ ~ t i ~ n ~  demandfs DU lui- 
i d m e  cl lcr msnd~mirer, 
rrnnon. oa'lla ipeei?lemer dertgnes par 
6c"t wrr I'roolicatlon dc I'anicle 181 ct . . 
aux interceptions faiter en venu de CES 

rutorisations au cows de I'annec 
preddente: 

h) aux autorirationr donne- en venu de 
I'nnicle 188 demandeer pnrlcraaenx de la . -. 
paix, nommir danr Is ranoort. ou'il a 

pcuvcnt P l r ~  intentee$ oar le nrcareur 

(2) LC p s l r ~ g s d u  pmmgmphc 195(1) de (2) Relcvmt ponion ofsubrectio I. mrmc lei priridsnt I - ~ I ~ ~ O *  -I 
remplocf par ee qui suit : 

" ~ ~ k _ m a , o ~ ~ , o ~ , u b r I I ~ ~ " , I , x h I , , v  
in - , ,wudrh"d . , .aa*  

(2) LC rapporl indique, en ce qui conccrne %;,T'' ISE autori~ations el l e l  i n t e r s e p t i o n s ~  
rux alinbs (I)u)et h): 

(3) L'nrlisle 195 dc Is mEmc hi est 
modi f i i  par idjonction, sprb  IP 
paragraphc(2), de ccqui suit: 

0 )  IC nombrc d'intsrcention$ oui on1 616 
dla!&s 

panie d aucune communication or ivk  
-tee - lonoue 1- 
pretsndue nem&trrtion de I'infmction a Old 
p 
w o t i o n  d'unc eommunicntion 
privet - ct eonnc lcsauclles d a  

on1 dl6 inlentkr relativement i 
I'infraaion oue I'aeent de la oaix a tentdde . . p 
erivec ct toute 

dl le nombre d'avis donnts FooformCmea 
5 l'aniclc 196.1: 

inlerccotions.cclles oui on, donne lieu i 
m o u # t e %  m r  ~ u l t c  d'uns inlcrccntlnn. 
p 
eifwcclu6er pour ehac-ne drs infract8ons. 

Ir. nomhre dr ner5onncr anPlCer dnul . . .  . 
I ' l d e a l l c a e r l d  car nar anent dc 
h i x  oar witc J'uni intsrreoll~n. 
hI le nombre dc nounuiter otnales 

(3) New 

1 j  1: nombrc d'eno.ficr cn mnttdrc nenale 



" ;' tne isrrccot,on o f  a orlvate ' .  oblcnrr n,r suite dc 1'inl:rceolion cl'une . . uGI 4scd <"W 
pnvate commvntcatioo war no! a d d 4  10 mfme st I) eommunlrel an "'3 "1s (16 
r,.dcnvc in c w  cn oaure d m  d c r m u d a  
commcnce.i u o rcsulf oflhr. pinair$ in1cnir.r n~rruircur.~ cnaullev. 

i,)mc dumlcan o f u c h  tnlcrceouon and Ih: durr'c lolsle drr ~nlcrcenllnns Ilecs i 
L " u ~ ? t c  relrl8rc 

(4) The portion orsubseetion 195(3)ol (4LI.e parrngedu pamgmphr 19x3) dc 
the A r t  before psragraph (ofis rcplared by  I* mrmc lo1 prCcCdnn1 I 'n l inh o ) e t  
the lollowing: rrmplasC psr re quisuit : 

&ril&m*a (3) The rcponrhall. in addition to the (3) Le rappon contisnt, ouVe les &me, 
_i,_M 

information referred to in w ( 2 )  & renrcigncmenU v i d r  rux oaraeraoheg. ( 2 ) s  
l.7J.l set out Lw: 

(5)Subscction 195(5)olthcAct is (5) Le paragraphe 19x5) de la mtmela i  
replaced by the following: a t  remplaeh par cr qui suit : 

(4) Relevant ponion ofrub~eslio 
(JJTlr@rnCdlaul~brbrRoif]*I?, i i  

nl"*win-im",.nru 

rr-*m-- (5)The Anomey Gcncral oreash province (5)Aurrit6t quc possible oor& la lin de ky:z,!!hm 
shall, ar soon nr possible afier the end ofcash shaquc annee, le procurcur gCnCral dcshaquc 
year,prepare and publish or otherwise make province blablit el publie-ou met A la 
available to the public a repan relating lo dirporilion du public- n-  

(") lo< 
U" m p p n  comwnant i'informstion relalivc : 

& m d  opnrr  ~ ~ e e ~ n l l )  dcrtgnlledin u )  nu* autor.ral$onr kmnldiu par 1.1- 
vntong by ihc Aeorno Genrnl for the m<mc ct ler rnanaalalrer LLa 
numrer ofsectton 185 aoojcdmd Lathe rueeialrmcnt dC~irn& par r'ccil po-r 

author&dionr i n  t h ~ m c d i r t c l y  inkweplionr faita cn venu de scr 
preceding year; aaorirationr nu soun dc I'annbc 

1b)authoriwtionr cziucn under rcction 188 prCcCdcntg 
~~, " 
for which pcsse omcen rpesially b) aux autotirations donnecr en venu dc 
derignard by the AtlomsV General forthe I'anisle 188 demandecr par!Gsrgents de lo 
purporcr of that ,ccttan & d a d U h c  ,1111 &h s p ~ e ~ ~ l ~ m ~ n l  dertenc~ po-t 
1ntcrceol8onr made under those I'nppllsatlun de cct onlcle LWJ 
anhnr m r  in tnc immd~otc lv  

f c l  ~nt~ccent :onr made undcr sccl8on 184 4 KkdE!S 
i . .  I n h o r c e c d i n c  ,car if lk w ~ a l l x l l t r r c r o l l a n r  hllcru nreltu dr 

nlerccallons telatc to sn ofknu no! I'art~elc 184 4 ru co.m 0 :  I'mnr'e 

Tne rcoon mLsl icl "a, u l l h  m.y I ' r l ~nO l l l 1 rL  

mcdtfic3t~on, thc ctreumrtmcr.r req-ire. k m g o '  rcnrctgncmcnu vlrrr 
~ h c  cnformllion oarer~bcd in rubsccitonr 121 parr~rnunel(2) i i3),  eomple lcnu oer . . 
1.0). ndaplatioir.&&&. 

8.Thr Act is amended by  adding the 8. La m6me loi el modifife par 
folloringnlter restion 196: sdjonslion, n p r b  I'nnirle 196, d r  cc qui 

suit : 

which i t  occm$d. 
~ , " n , e . e , n n ! t . ~  
p 
venr der oarrerrohe~ 13) ou l5Ie-r 

criminells sans ddc I . . 'aniclp 
552 iusou'i cenu'il soit rtatubsur la 
demande. - 

*..--wk. The iudne ,,, w- . . &l LC iucerairi- Ci.i,.""b.*.n - <#--a 
under rubre~tinn (2) is made rhmll  rant an parscnnhe 121, r'il I'ertime dans l'int6rZt de 

Claure 8 Ncw 



(01 thc fsar knonn or bellrved bv !he 01 ler frstr connjr du declrr~nl OL 

relicdon lo- p 
,ha an cx!cns#on rhould bt sranted and pour irrxificr OYE 5 50" i l s t l .  11 ) z I ~ L Y  

9. Section 487.11 o f t h r  Act is replaced 
by the rollowing: 

orovinsial law m d  who$; dudes include the 
enforccmen! oflhlr or an) other A r l  of 
Pad:rmcnt ma). 10 Ih: courre of ihe?l,ddtlu. 
~ ~ e < s # r e  any ofthe poucrs derrrlbea I" 
-487,4971 or W ~ i I h o d l ?  ulrmnt 
iflhecand:t~oor Tor oblamony a mnanl ex!= 
OLI I, *odd to lobloln a 
u a r r a n l w o T c k i & " ' l  ClreJmrIlncer 

10.Section 491.1 or thc Act is amended 
by adding the rollowing nrtcr rubreclian 
(11: 

"" <...- 'u-? .,-,..a ( 2  I ) A  uansnt or wild Tor th: ocrnud *-,,l,... 
-hc 

m offence under any orsections 467.1 I 
lo 467.U 

hl  Ic nnmbrs de NS. $'!I Y 0 IICJ. 0". 8 la 

dc~lannl.  unc aemande r "16 bllc en vend 

. . .  p 
121 

dtfn'eure- du dflai dc auatre-vinct-dix 

. . p 
, . ,. . . p 

cnnvaincu oar I'afTidnvit annuvanr la 

01 unc infraction ~ d v u c  aux anicles 
467.1 1 467.120~467.13: 

L.) une infraction dc lcnorirmc. 

9. L'nrticle 487.11 de I* mtme loi el 
rempfnd par ec qui suit : 

Cluu~e 9: Existing text ofrectior 

487.11 L'oycnt de lr paix ou le ~h 

fanctionnairc public nomme au derignf pour 
f'exfsulion ou l e e p p l i c a t i o n  d'unc 
loi federalc ou provinsiole el charge 
notammen1 de h i m  observer la prfrenre loi 
ou toute avtrc loi ffderale IIEU~. WYT 

robtention du rnandnt,ps!X!l que ler 
s o n d i r i a n s ~  roient dunicr. 

10. L'artiele49L1 de 1s mEmr loi  e t  Clolrve ID: Nnv 
modifid par ndjonction, s p r b  Ir 
paragraphe (l),decr qui suit : 

(2.11 1.e mandat cst valide rmur la otriodc ~ ~ - ~ ; x * ' '  . . . .  
,",,dm 

ol soit unc infraction nkwe i I'un des 
d i e s 4 6 7 . 1  I i467.13: - 

p p 
st thc darcrt~on ofor in asoclsrlon nl lh  2 ~ n u r  la d~rcsl#on d'unr orcrnlrsllon 

p 
(c)atenarirm offence. cl soil une inhnction de !enorisme. 

'".--'**" 11, Subrretion 491.2(3) orthe Act i o  11. LC pnragrsphe 491.2(3) dela msme 'Pv'"h'4YL" Clourr 11: Exi~t ing tcxt ofrubsc 
replaced by the following: lo ier l  remplse6 pnrce q u i l v i l  : w s u h n ~ r 9 2 . l ~ ~ ~ d ~ ~ ~ p F l ~ ~ u ~ n m ~ i  

,=,an. *bnrh nrdirnc.,iowu UI tuwnuuu! 

....-.m.u ..., (3) Subssst8onr 492 l(2). U a n a  (3) (3) Ler paragnphur 492.1(21. U J c l ( 3 1  t;fl:.?'"' 
to isirr~ed r'rppllqucn~ rrcr ics adaplllionr nsrerrr!rcr. 

under thir section. u l l h  in$  mod8fica18onr I JX  m l n d ~ l r  J C U  el auk ordunnlnccr . - 
that the cinumnnnces require. - renduer cn vedu du pr6rentadicle. 
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Biil C-50. An Aclto amend the Ctiminal Cods (interception of private wmmunicationr and elated warrank and orders) (short title: improving Avar l i  to 
invealigativs Toois for Serious C ~ m s r  An) war intmduced in the House of Commons on 29 October 2010 by Vle Minirler d Justice and AI?nmayGanual 
of Canada. the Honourable Robert Nicholson. 

1 Background 

1.1 Purpss d the Bili 

Bill G50 amends the CtiMnal Coda (the Code) wiih respect L. the intercepllon of private mmmunicationr.l Vacking devlccs and telephone number 
recordam. Itaimr to facilitate the use of elanmnic surveillance tcchniquar by law enforcemanlagencier and make rush use mom transparent, to a 
certain exienL Ik pmvirionr should be read i n  conjuocdoo w i n  those of bills G 5 1  and C52,  w h t h  six, deal with decbonic lurveittalance. 

1.2 Principal Amendmenk in the Bili 

The principal amendments in the bill: 

m prowda that I an authorization to intempt wmmunicationr is given, a related warrant, rush as a search wanant may be issued at me rams tima 
(daurer 2.4 and 6): 

m require the government to report annually on ihs interceptions of private communications made without prior authoriralion and to no& individuals 
who hava k e n  the ohien of an intercedion (dsurer 7 and 8I: . . . permitthe use of a telephone number mrderw i thou t  a warrant and extend the maximum penod for the use of this e l w o n i s  rurvaiiianse 
technique in invertigotionr into oqanizad crime or termrirm (daurer 9 and 11): and 

m exlend ihe maximum period for the useof tracking devices in invertigntionr of termrism or organkedoime (clause 10). 

1.3 Electmnic Surveillance Under the Ctimhsl Code 

Ctiminel Code pmvirionr regading the intarceplion of communicationr date back to 1974. In the 1980% and 1990%. Cod0 provirionr regarding a s a d  
and seizure ware amended L. expnarly include compute". 



In 2005, s document published by the Departm~nt of Justice rb ted that Canadian legislation on eledmnic rurveiilance had not kept pace with theiebst 
iechnolqies.2 Law enfomment agencies b l i evs  such gaps a i l w  criminals and termrirb to more easily operate undetected by police forass. 

Part Vi ofthe Code ('invsaion of Privacy7 is the onbepiace offederal legislation on elenmnic surveillance by law enforcement agencies> Ib scopa is 
generally IimiW to Lhe intarasption of om1 communications and to celtain ~Hsncar  set out in the Code? including the wilful intercaption of private 
communhtionr by means of e technical device (section 184). Wth  a few exceptionr, police f o h s ~  can nevertheless intaraspt such mmmunicatiansos 
long as celtain opeNtc conditions are met ond judicial authorization is obtained? 

PenVl r e b  out strider conditions for the issuance of an nulhoriration to i n b m p t  private communications Lhan it does for the granting of a search 
warrant or a pmdudion order. i t  canlains additional proledion measurer: them murt. br examde. be 'invcrtioative necersiw (because omer 
tovesL~al vd pmcsa.rea n a e  been tncd ana fated are un l e  I to s.cued or me .rgency of tns maller o such that eiectmn c r.rveiianss 1% necessary) 
( a m o n  186(l)(b))> an0 ms page  m-st te suttsl,ed mat gw ng me a~lnonlabon s m me bcal lnleresu oi  lnc aam nlabalon oijusLce (samon 186(l)(o)) 

In ZOO1 and 2002, iqir lat ion ward ing termrism (Bill C-36) ond organized crime (Biii C-24) amended Part Vi with respect to applications for judicial 
nulhoriration for Lhe elactmnic ru~ei l lance of termtist groups and criminal organizations. There smendmenb: 

m eliminated the obligation lo  show 'investigative necessity' (redion 186(1.1));1 

m ananded, fmm 60 days to one Year, the maximum period of an authorization of an intercaption (or the renewal of an euthorilation) 
(oeN'on 186.1); and 

m Mended, fmm 60 days to three years, Lhe maximum period aRer which the pcnon who war the object of the interception must be nol'itied 
(osdon 196(5)). 

I 
Electonicsurvciiisnce techniques used to determine Lhc location of any thing or person or to record blephons numben or video imsger nm excluded 
fmm Part VI. Three main pmvirionr found elaowhsrs in the Codeauthorize oledronic surveillance: 

a wannnt authorizing video surveillance (in this mre, however, most sedonr  of Part VI apply) (sections 487.01(4) and (5)): 
m a wsrnnt aulhorizing the use of a baaing device (recUon 492.1): and 

m a warrant authorizing the use of a telephone number recorder (section 461.2). 

Thevarious warnnb auIhoriring Ihe use of eleclmnic rurveillance hava ans thing in common: they all allow the judge todeterminethe terms and 
candilianr that ha or she canridan advisable. The oeece omcetr amdavit in suowrtaf the aooiication must omvae rearonsbia omundr iustikinm the , , , , " . 
uro of Lhir technique. The critcria on which the judge relies are ranked. If an o f i a rwsn t r  lo intarapt private communications or use vidoo surveillance, 
the judge murt be ratiafiod, under lhc Cods. that there are reasonable gmunds to believe Ihat an anencc he. been orwill be cornmind. Hwcver. 1tho 
om-r wan& lo  use backing devices or number recorden. Lhe judge can, under ths Code, issue a warrant il he is satisfied Ihat Lhere are reasonable 
gmunds lo suspectthat an offence has been or will be commiHed.l In general, then, the greater the invasion of privacy. lhc more rigomur Lhs criteria. 

1.3.2 Requirement lo Prarsnl an Annual Report 

Elecbonicsurveillance under lhs Cods is an elfmive invertiaative t8shnioue used orimariiv bv law enforcamant aaencies. such so the Roval Canadian . . 
Maunled Police and municipal and pmvincial police forcer, ar well a r m s  Competition Bureau. As an acmunbbiliiy measure, every year Lhefederal 
minister of Public Safeiy and Ihe allomey general of each province must prepare a public report on euthorizationsto in tcmpt  private mmmunicelionr 
under P m V i  and an video ru~ei i lance warrants. Section 195 of the Code r e b  out the information to be contained in the report. Tables 1 and 2 and 
Figure 1 provide an overview of lhe rtatilticr conlained in the report of Ihe minister of Public Safeiyfor 2009.P 

1 Renewals I 186 1 4 1 5 1 5 1 1 6 1 9 1  

Table 1 -Number of EleNonic Surveillance Applications and Renewals in Canada. 2005-2009 

Type of Appiicatian Made 

Audio 

Yidco 

a. Two applications for an authorization or a renewal ware refused for the 2005-2009 period. 

Source: Table p r e p a d  by the euIhor bared on Public Safeiy Canada. Annual Repon on fhe Use orElectmnic Sowalllance - 2OW. Sedion Ill, 
'Statirticr.'Teble 1. 

Emsrgancy audio 

Table 2 -  Number of E lemn ic  Surveillance Authorizations in Canada According to Type at Gifsnce. 2005-2009 

I Troe of Onence I Number of Authorizations@ 1 

Climinal Code Sedion 

185 

487.01 

168 1 

N u m b r  of Appliit ions 

0 1 1 1 

Conrpirscy 

Parsession of propew obtained by crime 

Organizd crime offences (pelticipating, instructing, et.) 

Laundering pmcaedo of counterfeit money 

2005 

96 

17 

Emergency video 

471 

281 

208 

203 

Total I I 118 1 102 1 110 1 105 1 118 

0 

2006 

81 

16 

0 487.01 

2007 

68 

36 

0 0 0 

2048 

77 

11 

2009 

87 

21 



F g ~ r e  1 - h~mDer 01 Cares in m i c h  E enronic S.wsi ance Was Presented as Eu oena  (Ada-ced) rn Canada. 2005-2009 
- . . . . . . . . . .. . - . . . - - . . . . . . . . . . . - . . . -. 

Murder 

2005 2M)6 2W7 2008 2009 

C r i m i n a l  proceedings/Evi&nce adhced m C o n v i c t i m  

72 

Source: Public Safety Canada. Annualrepod on the use of e1ectrnnicsurve;llance - 2W9. Sectbn III.'Statirtics.' Figure 3. 

2 Desuiption and Analysis 

Termtirm offences (funding, participating, facilitating, instructing) 

2.1 Auihorilations and Related Warrants (Clauses 2. 4. 5 and 6) 

9 

Poi i~e forces onen use electmnic ruweillance in conjunction with other investigative techniquss. Given h a t  an application for judicial authodzation lo  
intempt communicaiionr is sometimer bared on the same information presented in support of an application for e warrant- a search warrant, far 
example- or may comefmm the same source, h e  bill allows the judgeto authorize h e  interception of communbtionr and issue the requested warrant 
at h e  some time. 

a. Mort authorizations apply to more than one offence. 

Sourca: Table prepared by the author bared on Public Snfehl Canada. Annualrepori an the use of eleclrnnic surveillance - 2W9. Section ill. 
'Statistics.' Table 4. 

Regard CLI 01 wnetner the intercepuon ir done * th tho mnsent 01 one ol tne paflcs to tne mmmun cauon (secLon 184 2 o i  me Cmel, wttnorl the 
consen1 of the panes (asnona 185 and 186 or me Come) or. n an emergency. lor a maxamum penod 01 38 no.<% (scnon 188 01 me Cooo). h s . ~ d g c  
can, in addition to giving an authorization, issue a search warrant, make an assistance order or issue a warrantto use a tracking devics or a number 
reader  (clauses 2, 4 and 6 of !he bii l ) .Bmen the sih~ation ir not an emergency -that is, when sections 184.2.185 or 186 apply - h e  judgecan issue 
a general warrant make a geneal pmdudon ordar or make s production o!derforfinancial infoimatian (clauses 2 and 4 of h e  biil).u In each care. hese 
clauser allow polica officers lo  more quicWy investigate pant or possible offences. 

All dauments relatino to an application for auhorkation lo  intercept communications are confidential: that is why hey  ere placed in 0 pac*et sealed by 
the judge (section 187 d the Code). Clause 5 of h e  bill provider h a t  all dacumenb relating to a request for a warant or order in connection with an 
auhotirstion are subject to h e  same ruler 8% an authorization: hey  ore generally kept secret until h e  hiat. 

2.2 lnlerceptionr of Communications Wthout Judicial Auihorization (Clauses 3. 7 and 8) 

Cunenuy, pursuant lo  section 184.4 o f h e  Code, a peace oniutr can intercept ptivate mmmunicationr without judicial auhorizalion if h e  foliowing 
conditions are met 

. here are reasonnble grounds to believe h a t  the urgency of h e  sitvation is such ha t  an authorization could not bo obtained: . an interception is immediately necessary to prevent an unlav8ul aclthal would cause serious harm to a penon or to pmporty: and 

one of the parties to h e  communication is the originator or intended victim of the onlav8ulacf.* 

The expression onlev8ol a d  is not defined elsewhere in the Code. 

Clause 3 of h e  bill limits. Lo a certain extent. h e  smps of section 184.4 by replacing 'unlawlul acl'with'offence.'which is defined in section 18301 h e  
cmeU ~hercfors. me intcrcsptnon of commvn wt,onr w ho.t s.thonza~on n me exceptonat c rcumstancer set out n secton 184 4 r nat permmm 
except ,n regard to mo offences set out in sect on 183. aa a me case for mortotner vpsr  of 8nlcrcepl on 

section 195 of the Code currentlv reouirer tho federol minister of Public S a f e ~  and the amrney geneai of each pmvince to prepare an annual report on 
the .so by poi ce ioccea of *arram for vldoo a ~ w c  I ance (rrbsenonr 487 01(4) and (5)) ano on tnesc a~honzabons lo  lntelupt pnvale 
comm-n ca10ns p.n.ant to Psfl VI autnonzarona to ontempt cornrn~ncca~onr w  tho^ ins conrcnl of Vlo panes to Vle comrn.ncanon (scnona 185 
and 186 of h e  Code) and auhorizationr valid for a maximum period of 36 hours in emergencies (section 188 of h a  Code). 

Clause 7 of h e  bill extends h e  requirementto present a public report on interceptions without judicial aulhotiratian in exceptional cirtumatancel setout 
in section 184.4 of the Code. The clause also sets out new information lo  ba included in the report. However, the foilowing W a r  of intemption and 
electronic suweliance set out in h e  Code are still not rubjento h e  requirement h a t  governments prelant a public report on their use: intemption 
wihoutjudiciai auhoriration, to prevent bodily harm (renion 184.1). interception w i h  h e  consent d o n s  of h e  parties to h e  communication 





487.1 
487.1(1) Telewarrants 

Where a peace officer believes that an indictable offence has been committed and that it would 
be impracticable to appear personally before a justice to make application for a warrant in 
accordance with section 256 or 487, the peace officer may submit an information on oath by 
telephone or other means of telecommunication to a justice designated for the purpose by the 
chiefjudge of the provincial court having jurisdiction in the matter. 

487.1(2) Information on oath and record 
An information submitted by telephone or other means of telecommunication, other than a means 
of telecommunication that produces a writing, shall be on oath and shall be recorded verbatim by 
the justice, who shall, as soon as practicable, cause to be filed, with the clerk of the court for the 
territorial division in which the warrant is intended for execution, the record or a transcription of 
it, certified by the justice as to time, date and contents. 

487.1(2.1) Information submitted by other means of telecommunication 
The justice who receives an information submitted by a means of telecommunication that 
produces a writing shall, as soon as practicable, cause to be filed, with the clerk of the court for 
the territorial division in which the warrant is intended for execution, the information certified by 
the justice as to time and date of receipt. 

487.1(3) Administration of oath 
For the purposes of subsection (2), an oath may be administered by telephone or other means of 
telecommunication. 

487.1(3.1) Alternative to oath 
A peace officer who uses a means of telecommunication referred to in subsection (2.1) may, 
instead of swearing an oath, make a statement in writing stating that all matters contained in the 
information are true to his or her knowledge and belief and such a statement is deemed to be a 
statement made under oath. 

487.1(4) Contents of information 
An information submitted by telephone or other means of telecommunication shall include 
(a) a statement of the circumstances that make it impracticable for the peace officer to appear 
personally before a justice; 
(b) a statement of the indictable offence alleged, the place or premises to be searched and the 
items alleged to be liable to seizure; 
(c) a statement of the peace officer's grounds for believing that items liable to seizure in respect 
of the offence alleged will be found in the place or premises to be searched; and 
(d) a statement as to any prior application for a warrant under this section or any other search 
warrant, in respect of the same matter, of which the peace officer has knowledge. 

487.1(5) Issuing warrant 
A justice referred to in subsection (1) who is satisfied that an information submitted by telephone 
or other means of telecommunication 



(a) is in respect of an indictable offence and conforms to the requirements of subsection (4), 
(b) discloses reasonable grounds for dispensing with an information presented personally and in 
writing, and 
(c) discloses reasonable grounds, in accordance with subsection 256(1) or paragraph 487(1)(a), 
(b) or (c), as the case may be, for the issuance of a warrant in respect of an indictable offence, 
may issue a warrant to a peace officer conferring the same authority respecting search and 
seizure as may be conferred by a warrant issued by a justice before whom the peace officer 
appears personally pursuant to subsection 256(1) or 487(1), as the case may be, and may require 
that the warrant be executed within such period as the justice may order. 

487.1(6) Formalities respecting warrant and facsimiles 
Where a justice issues a warrant by telephone or other means of telecommunication, other than a 
means of telecommunication that produces a writing, 
(a) the justice shall complete and sign the warrant in Form 5.1, noting on its face the time, date 
and place of issuance; 
(b) the peace officer, on the direction of the justice, shall complete, in duplicate, a facsimile of 
the warrant in Form 5.1, noting on its face the name of the issuing justice and the time, date and 
place of issuance; and 
(c) the justice shall, as soon as practicable after the warrant has been issued, cause the warrant to 
be filed with the clerk of the court for the territorial division in which the warrant is intended for 
execution. 

487.1(6.1) Issuance of warrant where telecommunication produces writing 
Where a justice issues a warrant by a means of telecommunication that produces a writing, 
(a) the justice shall complete and sign the warrant in Form 5.1, noting on its face the time, date 
and place of issuance; 
(b) the justice shall transmit the warrant by the means of telecommunication to the peace officer 
who submitted the information and the copy of the warrant received by the peace officer is 
deemed to be a facsimile within the meaning of paragraph (6)(b); 
(c) the peace officer shall procure another facsimile of the warrant; and 
(d) the justice shall, as soon as practicable after the warrant has been issued, cause the warrant to 
be filed with the clerk of the court for the territorial division in which the warrant is intended for 
execution. 

487.1(7) Providing facsimile 
A peace officer who executes a warrant issued by telephone or other means of 
telecommunication, other than a warrant issued pursuant to subsection 256(1), shall, before 
entering the place or premises to be searched or as soon as practicable thereafter, give a facsimile 
of the warrant to any person present and ostensibly in control of the place or premises. 

487.1(8) Affixing facsimile 
A peace officer who, in any unoccupied place or premises, executes a warrant issued by 
telephone or other means oftelecommunication, other than a warrant issued pursuant to 
subsection 256(1), shall, on entering the place or premises or as soon as practicable thereafter, 
cause a facsimile of the warrant to be suitably affixed in a prominent place within the place or 
premises. 



487.1(9) Report of peace officer 
A peace officer to whom a warrant is issued by telephone or other means of telecommunication 
shall file a written report with the clerk of the court for the territorial division in which the 
warrant was intended for execution as soon as practicable but within a period not exceeding 
seven days after the warrant has been executed, which report shall include 
(a) a statement of the time and date the warrant was executed or, if the warrant was not executed, 
a statement of the reasons why it was not executed; 
(b) a statement of the things, if any, that were seized pursuant to the warrant and the location 
where they are being held; and 
(c) a statement of the things, if any, that were seized in addition to the things mentioned in the 
warrant and the location where they are being held, together with a statement of the peace 
officer's grounds for believing that those additional things had been obtained by, or used in, the 
commission of an offence. 

487.1(10) Bringing before justice 
The clerk of the court shall, as soon as practicable, cause the report, together with the 
information and the warrant to which it pertains, to be brought before a justice to be dealt with, 
in respect of the things seized referred to in the report, in the same manner as if the things were 
seized pursuant to a warrant issued, on an information presented personally by a peace officer, 
by that justice or another justice for the same territorial division. 

487.1(11) Proof of authorization 
In any proceeding in which it is material for a court to be satisfied that a search or seizure was 
authorized by a warrant issued by telephone or other means of telecommunication, the absence 
of the information or warrant, signed by the justice and carrying on its face a notation of the 
time, date and place of issuance, is, in the absence of evidence to the contrary, proof that the 
search or seizure was not authorized by a warrant issued by telephone or other means of 
telecommunication. 

487.1(12) Duplicates and facsimiles acceptable 
A duplicate or a facsimile of an information or a warrant has the same probative force as the 
original for the purposes of subsection (1 1). 
R.S.C. 1985, c. 27 (1st Supp.), s. 69; 1992, c. 1, s. 58(1) (Sched. I, items 9, 18); 1994, c. 44, s. 37 

Statutory Reference: R.S.C. 1985, c. C-46, s. 487.1 

Criminal Law Amendment Act, R.S.C. 1985, c. 27 (1st Supp.) 

Section 487.1 was enacted by R.S.C. 1985, c. 27 (1st Supp.), s. 69: 

487.1 (1) Telewarrants - Where a peace officer believes that an indictable offence has 
been committed and that it would be impracticable to appear personally before a justice 



to make application for a warrant in accordance with section 258 or 487, the peace 
officer may submit an information on oath by telephone or other means of 
telecommunication to a justice designated for the purpose by the chiefjudge of the 
provincial court having jurisdiction in the matter. 

(2) Information on oath and record - An information submitted by telephone or other 
means of telecommunication shall be on oath and shall be recorded verbatim by the 
justice, who shall, as soon as practicable, cause to be filed with the clerk of the court for 
the territorial division in which the warrant is intended for execution the record or a 
transcription thereof, certified by the justice as to time, date and contents. 

(3) Administration of oath - For the purposes of subsection (2), an oath may be 
administered by telephone or other means of telecommunication. 

(4) Contents of information -An information on oath submitted by telephone or other 
means of telecommunication shall include 

(a) a statement of the circumstances that make it impracticable for the peace 
officer to appear personally before a justice; 

(b) a statement of the indictable offence alleged, the place or premises to be 
searched and the items alleged to be liable to seizure; 

(c) a statement of the peace officer's grounds for believing that items liable to 
seizure in respect of the offence alleged will be found in the place or premises to 
be searched; and 

(d) a statement as to any prior application for a warrant under this section or any 
other search warrant, in respect of the same matter, of which the peace officer 
has knowledge. 

(5) Issuing warrant - A justice referred to in subsection (1) who is satisfied that an 
information on oath submitted by telephone or other means oftelecommunication 

(a) is in respect of an indictable offence and conforms to the requirements of 
subsection (4), 

(b) discloses reasonable grounds for dispensing with an information presented 
personally and in writing, and 

(c) discloses reasonable grounds, in accordance with subsection 258(1) or 
paragraph 487(l)(a),(b) or (c), as the case may be, for the issuance of a warrant 
in respect of an indictable offence, 

may issue a warrant to a peace officer conferring the same authority respecting search 
and seizure as may be conferred by a warrant issued by a justice before whom the peace 



officer appears personally pursuant to subsection 258(1) or 487(1), as the case may be, 
and may require that the warrant be executed within such time period as the justice may 
order. 

(6) Formalities respecting warrant and facsimiles - Where a justice issues a warrant by 
telephone or other means of telecommunication, 

(a) the justice shall complete and sign the warrant in Form 5.1, noting on its face 
the time, date and place of issuance; 

(b) the peace officer, on the direction of the justice, shall complete, in duplicate, 
a facsimile of the warrant in Form 5.1, noting on its face the name of the issuing 
justice and the time, date and place of issuance; and 

(c) the justice shall, as soon as practicable after the warrant has been issued, 
cause the warrant to be filed with the clerk of the court for the territorial division 
in which the warrant is intended for execution. 

(7) Providing facsimile -A peace officer who executes a warrant issued by telephone 
or other means of telecommunication, other than a warrant issued pursuant to subsection 
258(1), shall, before entering the place or premises to be searched or as soon as 
practicable thereafter, give a facsimile of the warrant to any person present and 
ostensibly in control of the place or premises. 

(8) Affixing facsimile - A peace officer who, in any unoccupied place or premises, 
executes a warrant issued by telephone or other means of telecommunication, other than 
a warrant issued pursuant to subsection 258(1), shall, on entering the place or premises 
or as soon as practicable thereafter, cause a facsimile of the warrant to be suitably 
affixed in a prominent place within the place or premises. 

(9) Report of peace oficer -A peace officer to whom a warrant is issued by telephone 
or other means of telecommunication shall file a written report with the clerk of the court 
for the territorial division in which the warrant was intended for execution as soon as 
practicable but within a period not exceeding seven days after the warrant has been 
executed, which report shall include 

(a) a statement of the time and date the warrant was executed or, if the warrant 
was not executed, a statement of the reasons why it was not executed; 

(b) a statement of the things, if any, that were seized pursuant to the warrant and 
the location where they are being held; and 

(c) a statement of the things, if any, that were seized in addition to the things 
mentioned in the warrant and the location where they are being held, together 
with a statement of the peace officer's grounds for believing that those additional 
things had been obtained by, or used in, the commission of an offence. 



(10) Bringing before justice -The clerk of the court with whom a written report is filed 
pursuant to subsection (9) shall, as soon as practicable, cause the report, together with 
the information on oath and the warrant in which it pertains, to be brought before a 
justice to be dealt with, in respect of the things seized referred to in the report, in the 
same manner as if the things were seized pursuant to a warrant issued, on an information 
presented personally by a peace officer, by that justice or another justice for the same 
territorial division. 

(1 1) Proof of authorization - In any proceeding in which it is material for a court to be 
satisfied that a search or seizure was authorized by a warrant issued by telephone or 
other means of telecommunications, the absence of the information on oath, transcribed 
and certified by the justice as to time, date and contents, or of the original warrant, 
signed by the justice and carrying on its face a notation of the time, date and place of 
issuance, is, in the absence of evidence to the contrary, proof that the search or seizure 
was not authorized by a warrant issued by telephone or other means of 
telecommunication. 

Miscellaneous Statute Law Amendment Act, S.C. 1992, c. 1 

Subsection 487.1(1) was repealed by S.C. 1992, c. 1, s. 58(1), Sched. I, Pt. I, item 9(1) and the 
following substituted therefor: 

487.1 (1) Telewarrants - Where a peace officer believes that an indictable offence has 
been committed and that it would be impracticable to appear personally before a justice 
to make application for a warrant in accordance with section 256 or 487, the peace 
officer may submit an information on oath by telephone or other means of 
telecommunication to a justice designated for the purpose by the chiefjudge of the 
provincial court having jurisdiction in the matter. 

Paragraph 487.1(5)(c) was repealed by S.C. 1992, c. 1, s. 58(1), Sched. 1, Pt. I, item 9(2) and the 
following substituted therefor: 

(c) discloses reasonable grounds, in accordance with subsection 256(1) or paragraph 
487(1)(a), (b) or (c), as the case may be, for the issuance of a warrant in respect of an 
indictable offence. 

Subsections 487.1(7) and (8) were repealed by S.C. 1992, c. 1, s. 58(1), Sched. I, Pt. I, item 9(3) 
and the following substituted therefor: 

(7) Providing facsimile - A peace officer who executes a warrant issued by telephone 
or other means of telecommunication, other than a warrant issued pursuant to subsection 
256(1), shall, before entering the place or premises to be searched or as soon as 
practicable thereafter, give a facsimile of the warrant to any person present and 
ostensibly in control of the place or premises. 



(8) Afixing facsimile - A peace officer who, in any unoccupied place or premises, 
executes a warrant issued by telephone or other means of telecommunication, other than 
a warrant issued pursuant to subsection 256(1), shall, on entering the place or premises 
or as soon as practicable thereafter, cause a facsimile of the warrant to be suitably 
affixed in a prominent place within the place or premises. 

Subsection 487.1(5) was amended by S.C. 1992, c. 1, s. 59, Sched. I, Pt. 11, item 18 by repealing 
all that portion of subsection 487.1(5) following paragraph (c) and substituting the following: 

may issue a warrant to a peace officer conferring the same authority respecting search 
and seizure as may be conferred by a warrant issued by a justice before whom the peace 
officer appears personally pursuant to subsection 256(1) or 487(1), as the case may be, 
and may require that the warrant be executed within such time period as the justice may 
order. 

Section 487.1 of the French version of the Criminal Code was amended by S.C. 1992, c. 1, s. 60, 
Sched. 1, Pt. 111, item 33. 

Criminal Law Amendment Act, S.C. 1994, c. 44 

Subsection 487.1(2) was replaced by S.C. 1994, c. 44, s. 37(1) and the following substituted 
therefor: 

(2) lnformation submitted by telephone - An information submitted by telephone or 
other means of telecommunication, other than a means of telecommunication that 
produces a writing, shall be on oath and shall be recorded verbatim by the justice, who 
shall, as soon as practicable, cause to be filed, with the clerk of the court for the 
territorial division in which the warrant is intended for execution, the record or a 
transcription of it, certified by the justice as to time, date and contents. 

(2.1) lnformation submitted by other means of telecommunication -The justice who 
receives an information submitted by a means of telecommunication that produces a 
writing shall, as soon as practicable, cause to be filed, with the clerk of the court for the 
territorial division in which the warrant is intended for execution, the information 
certified by the justice as to time and date of receipt. 

Section 487.1 was further amended by S.C. 1994, c. 44, s. 37(2) by adding the following after 
subsection (3): 

(3.1) Alternative to oath -A peace officer who uses a means of telecommunication 
referred to in subsection (2.1) may, instead of swearing an oath, make a statement in 
writing stating that all matters contained in the information are true to his or her 
knowledge and belief and such a statement is deemed to be a statement made under oath. 

Subsection 487.1 (4) was further amended by S.C. 1994, c. 44, s. 37(3) by replacing the portion 
of 487.1(4) before paragraph (a), with the following: 



(4) Contents of information -An information submitted by telephone or other means of 
telecommunication shall include 

Subsection 487.1(5) was further amended by S.C. 1994, c. 44, s. 37(4) by replacing the portion 
of subsection 487.1(5) before paragraph (a) with the following: 

(5) Issuing warrant - A justice referred to in subsection (1) who is satisfied that an 
information submitted by telephone or other means of telecommunication 

Subsection 487.1(6) was further amended by S.C. 1994, c. 44, s. 37(5) by replacing the portion 
of subsection 487.1(6) before paragraph (a), with the following: 

(6) Formalities respecting warrant and facsimiles - Where a justice issues a warrant by 
telephone or other means of telecommunication, other than a means of 
telecommunication that produces a writing, 

Subsection 487.1 was further amended by S.C. 1994, c. 44, s. 37(6), by adding the following 
after subsection (6): 

(6.1) Issue of warrant where telecommunication produces writing - Where a justice 
issues a warrant by a means of telecommunication that produces a writing, 

(a) the justice shall complete and sign the warrant in Form 5.1, noting on its face 
the time, date and place of issuance; 

(b) the justice shall transmit the warrant by the means of telecommunication to 
the peace officer who submitted the information and the copy of the warrant 
received by the peace officer is deemed to be a facsimile within the meaning of 
paragraph (6)(b); 

(c) the peace officer shall procure another facsimile of the warrant; and 

(d) the justice shall, as soon as practicable after the warrant has been issued, 
cause the warrant to be filed with the clerk of the court for the territorial division 
in which the warrant is intended for execution. 

Section 487.1 was further amended by S.C. 1994, c. 44, s. 37(7) by replacing subsections 
487.1(10) and (1 l), with the following: 

(10) Bring before justice -The clerk of the court shall, as soon as practicable, cause the 
report, together with the information and the warrant to which it pertains, to be brought 
before a justice to be dealt with, in respect of the things seized referred to in the report, 
in the same manner as if the things were seized pursuant to a warrant issued, on an 
information presented personally by a peace officer, by that justice or another justice for 
the same territorial division. 



(1 1) Proof of authorization - In any proceeding in which it is material for a court to be 
satisfied that a search or seizure was authorized by a warrant issued by telephone or 
other means of telecommunication, the absence of the information or warrant, signed by 
the justice and carrying on its face a notation of the time, date and place of issuance, is, 
in the absence of evidence to the contrary, proof that the search or seizure was not 
authorized by a warrant issued by telephone or other means of telecommunication. 

(12) Duplicates and facsimiles acceptable - A duplicate or a facsimile of an 
information or a warrant has the same probative force as the original for the purposes of 
subsection (1 1). 
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