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PART 1 

OVERVIEW AND STATEMENT OF FACTS 

A. Overview 

1. The Respondents Daniel Louis Soux and Myles Alexander Vandrick (herein "these 

respondents") submit that the learned trial judge correctly found that section 184.4 of the 

Criminal Code violated the Charter. He interpreted the provision narrowly, consistently with 

prior jurisprudence. He defined "victims" in a sensible way to interpret the statute. He correctly 

found that the classes of "peace officers" purportedly authorized by section 184.4, relying in turn 

on the definitional section of the Code (section 2) was too broad. He correctly found that the 

scope of unlawful acts covered by section 184.4 was extremely broad, and that the lack of 

judicial oversight, and any reporting provision, were highly problematic given the abrogation of 

the constitutional right to be secure against unreasonable search and seizure, and the requirement 

for prior judicial authorization where feasible. He appropriately balanced the Charter section 8 

rights of all citizens against the need for the police to act swiftly in certain circumstances in 

holding as he did. 

B. Facts of the Case Relevant to the Constitutional Question 

2. These respondents will not repeat the facts in the appellant's statement of facts, and adopt 

as generally accurate the Crown's summary of the evidence. 

~ ~~~-~~~~~~~~~~~ ---- ~ ~-~ ----- ~ ~ ---- ~~-~ 

short notice at any time. The police knew this and how to locate one. It would have taken little 

longcr r o  find a judicial official than ir did to obuiin 'authorisation' irom n scnicw otiiwr. 

C. Additional Facts on the Constitutional Application 

4. The Crown adduced considerable evidence not relating specifically to the case at bar on 

the constitutional issue. There were seven affidavits from police forces across Canada. The trial 



judge had no doubt that the section addressed important goals, but the evidence was "of dubious 

value" [para. 2281 in justifying the infringement under Charter section 1 because of the "many 

varying implementation policies followed by different police forces.. ." [para. 2281. The 

appellant suggests that there is "remarkable uniformity" in the implementation of section 184.4, 

but even assunling this is correct it cannot save an unreasonable search from constitutional 

scrutiny. A search is not more permissible because most police forces breach rights in similar 

circumstances. The issue here fundamentally is whether a gross departure from Duarte is 

warranted. 

D. Serious Nature of Cases Where Section 184.4 is Invoked 

5. The appellant submits [paras. 17-21] that because the police forces tend to use this 

section only in kidnapping, hostage taking, or similar serious circumstances that this is a 

justification. The section itself requires that such an interception be "immediately necessary to 

prevent an unlawful act that would cause serious harm", so it is not surprising that police forces 

interpret their actions under this section to apply to these types of events. It cannot reasonably be 

suggested that s. 184.4 should apply to all offences for which an authorization under section 186 

may be issued. The list of offences in section 183 is very broad, and includes many offences 

where the threshold in section 184.4 could not be reached. As to the appellant's reliance on 

statistics suggesting an increase in kidnapping, these respondents suggest they are of little utility. 

6. The appellant also makes much of the short duration of the interceptions, and what is 

characterized as a "restrained implementation" or use of section 184.4 [factum paras. 19-21]. 

These arguments suggest only that the police attempt to apply section 184.4 to the circumstances 

have found that it fails to pass constitutional muster for one reason or another, and must be 

judicially "rewritten" to be upheld. No Court has concluded that the legislation is constitutional 

as written. 

R. v. Tse, 2008 BCSC 21 1 



R. v. Riley (No. 1) (2008), 174 C.R.R. (2d) 250 (Ont. S.C.) 
R. v. Moldovan, 2009 CarswellOnt 6468 (S.C.) 
R. v. Bruis, [2009] R.J.Q. 1092 (S.C.) 
R. v. Deacon, 2008 CarswellOnt 9130 (S.C.) 

8. These respondents submit that the legislation cannot be saved under Charter s. 1 as it 

does not pass the Oakes test, as the trial judge found. 

R. v. Oakes, [I9861 1 S.C.R. 103 



PART 2 

QUESTIONS IN ISSUE 

A. Did the trial judge correctly interpret s. 184.4 of the Criminal Code? 

B. Does S. 184.4 of the Criminal Code, R.S.C. 1985, c. C-46, infringe s. 7 of the Canadian 

Charier of Rights and Freedoms? 

C. If so, is the infringement a reasonable limit prescribed by law as can be demonstrably 

justified in a free and democratic society under s. 1 of the Canadian Charter ofRights 

and Freedoms? 

D. Does s. 184.4 of the Criminal Code, R.S.C. 1985, c. (2-46, infringe s. 8 of the Canadian 

Charter ofRights and Freedoms? 

E. If so, is the infringement a reasonable limit prescribed by law as can be demonstrably 

justified in a free and democratic society under s. 1 of the Canadian Charter of Rights 

and Freedoms? 

P. Does s. 184.4 of the Criminal Code, R.S.C. 1985, c. C-46, infringe s. Il(d) of the 

Canadian Charter of Rights and Freedoms? 

G. If so, is the infringement a reasonable limit prescribed by law as can be demonstrably 

justified in a free and democratic society under s. 1 of the Canadian Charter ofRights -- "+ . . 
- 

- -- -- - 
-- - ~ i ~ h t s - a n d ~ ~ e e d o m s ,  is it necessary-tctdeclare it of-neforce-and-effect-under s;-52ft)-of------- 

the Constituiion Act, 1982, or is a lesser remedy available? 



PART 3 

ARGUMENT 

9. These respondents respectfully submit that s. 184.4 of the Criminal Code infringes ss. 7 ,  

8, and 1 l(d) of the Canadian Charter ofRights and Freedoms. These respondents submit that s. 

184.4 of the Criminal Code cannot be saved by Chavter s. 1, and that it is necessary to declare it 

of no force and effect under s. 52(1) of the Constitution Act, 1982. 

A. Warrantless Searches are Presumptivelv Unreasonable 

10. These respondents submit that interceptions made under s. 184.4 are warrantless and 

presumptively unreasonable. The appellant stands "exigent circumstances" on its head by 

suggesting that because the s. 184.4 applies to exigent circumstances, there is no Charter 

presumption against it. These respondents submit that this argument presumes the conclusion. 

The logic is faulty. What this Honourable Court has repeatedly held is that exigent 

circumstances are an exception. 

Huntev v. Southam, [I9841 2 S.C.R. 145 
R. v. Colarusso, [I9941 1 S.C.R. 20 

11. The Crown contends that warrantless searches in exigent circumstances are 

presumptively constitutional. The applicants submit that this is not what the jurisprudence says. 

12. The starting point is Hunter v. Southam. An assessment of the constitutionality of a 

search and seizure, or of a statute authorizing it, must focus on its reasonable or unreasonable 

a valid government objective. A purposive interpretation of Charter s. 8 requires that it be 

privacy, and prevents unjustified searches before they happen. 

Hunter v. Southam, supra 

13. This protection and prevention can only be accomplished by a system of prior 

authorization, not one of subsequent validation. Accordingly, where it is feasible to obtain prior 



authorization, such authorization is a precondition for a valid search and seizure. A warrantless 

search is primafacie unreasonable under s. 8 of the Charter, and the party seeking to justify the 

warrantless search must rebut this presumption. 

Hunter v. Southam, supra 

14. While the Crown contests that s. 184.4 violates s. 8 of the Charter, these respondents 

submit that the ratio of Duarte makes this conclusion unavoidable: 

[Wlhere persons have reasonable grounds to believe their communications are private 
communications in the sense defined above, the unauthorized surreptitious electronic 
recording of those communications cannot fail to be perceived as an intrusion on a 
reasonable expectation of privacy. (emphasis added) 

R. v. Duarte, [I9901 1 S.C.R. 30, at 47 d 

15. The Court in Duarte held that the state may only violate the privacy rights of an 

individual through surreptitious interception of private communications when such interception 

is authorized by a detached judicial officer. The role of the detached judicial officer is necessary 

in order to provide an opportunity, before the event, for the conflicting interests of the state and 

the individual to be assessed, so that an individual's privacy right is breached only where the 

appropriate standard has been met, and the interests of the state are demonstrably superior to 

those of the individual. It is therefore necessary that the person authorizing the search be able to 

assess the evidence in an entirely neutral and impartial manner, and while this person need not be 

a judge, he or she must at a minimum be capable of acting judicially. The standard which must 

be met before a search should be authorized is the establishment upon oath of reasonable and 

L)~([tr~c,. sry)r(~. at p. 45 e-g. 40 h 

16. The scheme of s. 184.4 of the Code, it is respectfully submitted, fails to comply with any 

of the dictates of Hunter v. Southurn, and subsequent cases, including those in the wiretap 

context, and those which deal with searches and seizures. 



17. The Crown relies upon Tessling. Tessling involved a challenge to the gathering of heat 

patterns from the rooftop of homes. The Supreme C o w  found that there was no reasonable 

expectation of privacy in what was being captured by the technology, so it can hardly be 

suggested that in the quote (respondent's para. 11) that the Court intended to overmle any of its 

previous jurisprudence. 

R. V .  Tessling, [2004] 3 S.C.R. 432 

18. "Exigent circumstances", as contemplated, can apply to endless scenarios. A police 

officer may see a person committing a crime, and be entitled to arrest him pursuant to the Code 

provisions, without obtaining a warrant. It cannot be suggested that a peace officer viewing an 

offence being committed is obliged to apply for a warrant before effecting an arrest. Feeney, of 

course, a warrant requirement to enter a dwelling house for the purpose of arrest, absent 

exigent circumstances. The Court expressly limited its judgment to hot pursuit, and left for 

another day whether "exigent circumstances other than hot pursuit" would be sufficient to enter 

without warrant (Feeney, para. 47). It was the dissent in Feeney which thought that all exigent 

circumstances ought to comprise the exception, but this was not the majority holding. Colarusso 

is a case which must be read in its context, which is markedly different than the situation here, 

although it involved heightened privacy interests. The quotation from Hunter (appellant's para. 

23, p. 11) supports these respondents' position: it was feasible to obtain prior authorization in the 

circumstances of the case at bar, and in many, if not most of the circumstances contemplated by 

section 184.4, after allowing for a short window in which this might not be so. 

R. v. Colarusso, [I9941 1 S.C.R. 20 
Hunter v. Southam, supra 

fashion that Duarte was bad law, and this sentence must be read in the context of the case which 

was then before the Court. 

R. v. Tessling, supra 
R. v. Duarte, supra 



20. Even if Duarte is not dispositive in these 'exigent circumstancest, as this Honourable 

Court has observed, it cannot be avoided or disregarded. The type of electronic surveillance, and 

the nature of the invasion of privacy, in the case at bar is identical to that in Duarte. The only 

difference is a situation of urgency and the need for the police to be able to proceed with 

dispatch. 

21. It follows that the respondents disagree with the Crown and their suggestion that the 

"burden" rests upon them. We say it has been discharged by the warrantless search, when it was 

feasible to obtain prior authorization. In the words of Collins, the search was warrantless, and the 

Crown now has the burden of showing that the search was reasonable: it must be authorised by 

law, the law must be reasonable, and the manner in which the search was carried out must have 

been reasonable. On all these issues we say the Crown fails. No matter where the burden lies, 

these respondents submit that it has been discharged. 

R. v. Collins, [I9871 1 S.C.R. 265 

22. These respondents say that the statutory provision authorizes warrantless searches and 

seizures, without an independent judicial officer, for an indefinite time. To the extent that the 

applicants must demonstrate a "reasonable hypothetical" (Goltz), we say we have done so, and 

that we have demonstrated an infringement of constitutionally protected interests by state action 

pursuant to a flawed statute. 

R. v. Duarte, supra 
Hunter v. Southam, supra 
R. v. Goltz, [I9911 3 S.C.R. 485 

23. These respondents accept that an important aspect of assessing the le_~i&inn ' s  

- cons t imm1ty  is to interpret ~t propefly. 

24. These respondents argued in the court below that the statutory provisions of section 184.4 

were overbroad and vague. This doctrine arises from this Honourable Court's decisions in Nova 

Scotia Phavmaceutical Society and others. The judge below found against the respondents on 

these arguments, but these respondents say that he erred in those findings. 



Ontario v. Canadian PaciJic, [I9951 2 S.C.R. 1031 
R. v. Nova Scotia Pharmaceutical Society,[1992] 2 S.C.R. 606 
R. v. Morales, [I9921 3 S.C.R. 71 1 

25. A law that is overbroad, or vague, or both, breaches section 7 because it renders 

indefinite and unpredictable the conditions under which the state can deprive citizens of their 

liberty. In this context, the fact that it is a criminal offence to intercept private communications 

(s. 184) make the requirements for certainty greater. A peace officer ought not to be in jeopardy 

of a prosecution under s. 184 because the law under which he acted was unclear. 

26. The "void for vagueness" doctrine is usually considered in the context of challenges to 

offence-creating provisions. Vague criminal or penal statutes offend section 7 of the Charter 

because they do not provide fair notice of the prohibited act, or clearly delineate the area of risk 

so that citizens can govern themselves accordingly. The second principle from which the 

doctrine arises is the limitation of law enforcement discretion. A vague statute does not provide 

sufficient guidance to agents of the state charged with enforcement. Without such guidance, 

agents of the state may apply the law in an arbitrary, discriminatory, or capricious manner. This 

doctrine has also been applied where judicial discretion is not appropriately defined by 

Parliament, and in both Nova Scotia Pharmaceutical and Morales this Court held that the 

doctrine prohibiting vagueness applies to all types of statutory enactments. 

Ontario v. Canadian Pacific, supra 
R. v. Nova Scotia Pharmaceutical Society, supra, at 642 
R. v. Morales, supra, at 715 d-e 

The--& . . > .  
- -  -- 

_ c o n s t i t u t i a n a l -  scrutiny-as-tho-ffen~s~reating provisionsthernse1ve~-Qthenvis+citiz- 

privacy could be invaded under constitutionally non-compliant provisions, and they could then 

stand to be convicted upon unconstitutionally gathered evidence. In Nova Scotia 

Pharmaceutical, a unanimous Court held that the constitutional standard applies to all 



enactments, whether civil, criminal, or administrative. The Court emphasized that the state 

should outline the terms of legal debate "with special care" in the criminal context. 

Nova Scotia Pharmaceutical Society, supra, at 642-3 

28. Under the "void for vagueness" doctrine, a law is unconstitutionally vague "if it so lacks 

in precision as not to give guidance for legal debate": (Nova Scotia Pharmaceutical Society). In 

the impugned provision, the following conditions or phrases are vague, ambiguous, or 

undefined: 

"urgency of the situation" -whose situation, the victim or the investigators (i.e. 
isolated peace officer - go up on a 184.4, vs a lower mainland peace officer - go 
get a 188.8 . 

"serious harm" - undefined. Not bodily harm, because it can be harm to property. 

"unlawful act" -not "offence" as defined in Part VI, but any unlawful act. In conjunction 
with "peace officer" - could be a bylaw offence, as long as the peace officer believes it 
would cause serious harm. 

29. A vague law permits the arbitrary exercise of law enforcement discretion. Parliament 

cannot delegate its law-makimg power to individual law enforcement officers, and a law that 

provides no intelligible standard for the exercise of discretion is unconstitutional. An 

unconstitutional law cannot be saved by relying on police or prosecutorial policy that stipulates 

criteria for the exercise of discretion. In any event, the evidence demonstrates that the RCMP, 

including officers responsible for authorizing the wiretap, did not consult policy; and that 

different practices. That they were ignorant of other applicable sections of the Code is argued 

e l s e w 1 1 ~ ~ o t p r m i d e a j u s t i ~ i c a t i o ~  
-- -- -- - -- -- -- 

R v Smith, [I9871 1 S.C.R. 1045 
R. v Heywood, [I9941 3 S.C.R. 761 

30. These respondents submit that s. 184.4 far overreaches its objective. Several significant 

factors include the absence of a time limit on the invasion of privacy, the absence of a reporting 

requirement to either Parliament or the parties intercepted, and the absence of post-interception 



review, judicial or otherwise. A peace officer could reasonably believe that a situation of 

urgency continued to exist indefmitely in circumstances where it would not be possible to get an 

authorization under any other provision of Part VI. This is so because s. 184.4 is aimed 

prospectively at preventing unlawful acts, while other provisions require an offence to have been 

committed. A peace officer might reasonably believe that until an offence occurred (that is, until 

the attempt to prevent the unlawful act failed), they could legally intercept private 

communications indefinitely under s. 184.4. Privacy irlterests are entitled to a high degree of 

protection. 

R. v. Duarte, supra 
R. v. Mills, [I9991 3 S.C.R. 668 

31. The breadth of s. 184.4 is substantial. "Peace officer" as defined in s. 2 of the Criminal 

Code is extremely broad. This is argued below, at paras. 53 to 58. 

32. These respondents plead and rely upon overbreadth and vagueness as a second, 

independent argument against the constitutionality of the impugned provision. We the submit 

that s. 184.4 cannot be construed to be a statutory provision "prescribed by law", as required in 

order for the Crown to attempt to uphold it under Charter s. 1. These respondents argue this 

issue at this stage, in support of the unconstitutionality of the provision itself, and say that s. 

184.4 is both overbroad and vague, and offends settled constitutional jurisprudence in this 

regard. 

33. Should this Honourable Court find that this analysis is misplaced at this stage of the 

argument, without repetition the applicants adopt it in support of their arguments in response to 

- a s p a r t 0 f ~ ~ e s ~ 8 - a n a 1 - y s i s ~ t h ~ ~ r ~ s p 0 n d g ~ t s ~  submit theambit-and-breadth-of fth~se~ZU~esS-----~---------~--- 

purported to be authorized cannot be sustained. 



1. "Reasonable Diligence" in s. 184.4(a) 

34. These respondents submit that the trial judge correctly found that if "reasonable 

diligence" is constitutionally sound and not impermissibly vague, it must require the police 

immediately to take all steps necessary to obtain a judicial authorization with the least delay 

possible in the circumstances. This makes perfect sense and is consistent with the dictates of 

Hunter v. Southam, and subsequent jurisprudence dealing with exigent circumstances generally. 

An authorization under section 188 can be obtained by telephone. There is no need for a written 

application. The process should include memorializing or recording the gist of the allegations, 

but there is at least some authority that the remarks are not required to be under oath. The only 

delay would be in locating a superior court judge, and there was unchallenged evidence before 

the trial judge that judicial officials were available at any time in urgent circumstances. 

Hunter v. Southam, supra 
R. v. Gulbraith (1989), 49 C.C.C. (3d) 178 (Alta. C.A.) 
R. v. Laudicina (1990), 53 C.C.C. (3d) 281 (Ont. H.C.J.) 

Record, Vol. 11, p. 19 

35. It seems unlikely that a section 186 authorization will be available as expeditiously as a 

section 188 order, notwithstanding the holdings in Riley (No. 2) and Moldovan. The need to 

reduce the grounds to writing takes time which would not be necessary under section 188. These 

respondents submit that "reasonable diligence" requires exactly what the trial judge found in the 

case at bar, and does not require a "presumptive allocation of investigative resources toward 

immediate drafting" as the appellant submits [para. 361. Any room or necessity for section 184.4 

should be limited only to the time necessary to locate a superior court judge by telephone, 

would have taken l o n ~ i ~ ~ d i n g  a superiorfficer. 

36. These respondents submit that the interpretation of the trial judge in the case at bar is 

preferable to that of Dambrot J. in Riley (No. 1). An authorization under section 188 is time 

limited. The judiciary acts as a safeguard concerning terms and conditions. The invasion of 



privacy, and permanent electronic recording of private communications, commences after an 

independent arbiter has decided whether it is justified in the circumstances, and not before. 

2. "Serious harm" and "unlawful act" 

37. The serious harm threshold upon which the appellant places great reliance is entirely 

inconsistern1 with the list of offences for which section 184.4 is available. The list is contained in 

section 183. It does not assist the appellant to sustain the constitutional validity of the section by 

suggesting [para. 421 that the police practice is to rely upon this section for offences such as 

kidnapping or murder. Simply because the section as relied upon in narrow circumstances does 

not save a Code section authorizing unconstitutional action. Hunter v. Southam, Heywood, and 

writs of assistance under the Narcotic Control Act were not upheld for that reason. In Smith this 

argument was specifically rejected. 

Hunter v. Southam, supra 
R. v. Heywood, supra 
R. v. Hamill, [I9871 1 S.C.R. 301,56 C.R. (3d) 220 
R. v. Smith, [I9871 1 S.C.R. 1045 

38. The appellant suggests that "unlawful act" should be narrowly read. There are several 

problems with this supporting the constitutionality of the section, including the breadth of the 

offences listed in section 183 referred to above. These respondents submit that the trial judge 

was right in concluding that the section 183 list could not be justified as being a class of crimes 

justifying an unwarranted seizure of private communications. 

3. Urgency of the situation [appellant's factum para. 441 

appellant refers as well to Morales, but that decision held that the Code provisions did not meet 
~ ~ 

~ ~~ ~~ ~ ~~~ ~~ ~~~~ ~ ~~ 

~ CDllSYUT~onaLLequlremen~ 
~ ~ ~ ~ ~ ~ ~ ~ - ~ - ~  ~~~ 

~~ ~~~~~~~ ---- ~~ ---- -------- ------ ~~~~~~~~-~ ---- 

40. Searches incident to arrest fall into their own category notwithstanding the heightened 

privacy interests. A search of the person requires an arrest, which in turn is premised upon 

reasonable and probable grounds to believe that the person has committed an indictable offence. 

An arrest is an immediate and dynamic process which requires that the individual will be held in 



circumstances where officer safety can be assured, together with the safety of others who may be 

with that person in cells. The real issue arising from cases such as Golden is the degree to which 

the search is permissible, the reasons for which it is conducted, and the amount by which the 

privacy interest must yield in certain circumstances. The search of a person is a different class of 

events than the interception and recording of private communications. 

R. V. Moralcs, supra 
R. v. Golden, [2001] 3 S.C.R. 679 

4. Specified targets [appellant's factum paras. 45 to 461 

41. These respondents submit that the trial judge correctly interpreted who may be 

intercepted pursuant to the section. To the extent that the appellant seeks to include additional 

classes of individuals, this is a red herring because the "victims" not included by statute 

presumably will consent. What the trial judge was doing was attempting to interpret the section 

narrowly (as the Crown below submitted he should), in order to avoid being obliged to find it 

overbroad and unconstitutional. 

C. Overbreadth Argument Subsumed by Section 8 lappellant's factum paras. 47-49] 

42. The respondents argued the case in the court below on independent footings under 

Charter sections 7, 8, and ll(d). The trial judge found that the best analytical approach took 

account of overbreadth and vagueness as components of the section 8 analysis. These 

respondents agree that it was open to the trial judge to use the analytical framework he did, while 

maintaining in this Court as below that overbreadth and vagueness may independently invalidate 

Vagueness and overbreadth remain important tools to assess the breadth of the Code provision, 

- - - ~ .  
t--.-/ =w--,. need rw I 

C o d  decided-thatthe firstprioritywas-the -safety of the cfild, mbichhiSromiSiiig. - If-E - p-- p- 

consistent with Godoy and the 'cry for help'. There will always be some circumstances where 

immediate safety concerns justify action without judicial oversight. W. (KL.) is in the class of 

circumstances contemplated by "hot pursuit", arrests without warrant, and concerns about notice, 

due process, and accountability are of necessity dealt with by the judiciary after the fact. The 



requirement is that there be prior judicial authorization "where feasible" and these respondents 

say that in this case, and other cases, it is feasible. 

K (K. L.) v. Winnipeg Child and Family Services, [2000] 2 S.C.R. 159 
R. v. Godoy, [I9991 1 S.C.R. 311 

44. The appellant relies upon Moldovan and K(KL.) to suggest that section 184.4 requires 

consideration of the "s. 7 rights of the victims". These respondents submit that it is unsound to 

approach an assessment of the constitutional validity of a provision which purports to enable an 

invasion of privacy based upon these considerations. Moldovan stands alone in so suggesting. 

R. v. Moldovan, supra 

D. Charter S. 8 and Exigent Circumstances [appellant's factum paras. 52-621 

45. The appellant submits that the trial judge erred in considering "peripheral matters", and 

suggests that previous jurisprudence of this Court supports its position. With respect, Tessling 

involved a challenge to the gathering of heat patterns from the rooftops of homes. There was no 

reasonable expectation of privacy in what was being captured, so it can hardly be suggested that 

this Court intended to overrule any previous jurisprudence. In Feeney, the Crown relied upon 

exigent circumstances, at common law, to justify the police' actions, but this Court created a 

warrant requirement to enter a dwelling house for the purpose of arrest, absent exigent 

circumstances. The evidence of the application of section 184.4 from other police forces is only 

what they have chosen to put forward in order to support the Crown's position below. The 

Crown's reliance on a "reasonable grounds" requirement contained in 184.4 is of little moment 

or comfort to a target, because a lack of notice provisions and after the fact safeguard means that 

recorded ever become aware of that fact, let alone be able to test whether the grounds were 

r-e-asonable-and'p~obableafter-thefaet. 
- - -- -- ---- -- --- - - - - - -- 

R. v. Tessling, [2004] 3 S.C.R. 432 
R. v. Feeney, [I9971 2 S.C.R. 13 

46. These respondents disagree that s. 184.4 is comparable to the cases on which the 

appellant relies. As earlier was submitted, Feeney is limited to cases of "hot pursuit". The Court 

left a consideration of other exigent circumstances to another day. We submit that Feeney is of 



no assistance. Macooh may define "fresh pursuit", or "hot pursuit" as it is called in Feeney, but 

again, with respect, hot pursuit involves the attempted capture of a person premised upon 

reasonable and probable grounds that they are a criminal, and by definition the person is fleeing 

to avoid apprehension. Many potential risks arise on these facts which have no application to the 

case at bar. These respondents disagree that this Court in Feeney, or Macooh, validated a 

warrantless search under section 8 using the reasonable diligence wording, as the appellarlt 

suggests. 

R. v. Macooh, supra 
R. v. Feeney, supra 

47. Godoy authorizes the police to enter to find the source of the "cry for help". The 91 1 call 

is considered to be exactly that, a "cry for help". In those limited circumstances the police are 

authorized to enter, but not to search or seize. There is no opportunity, by definition, to seek 

judicial authorization prior to entry; but this Court did not endorse entry, searching and seizing, 

remaining indefinitely, and making a permanent record, pursuant to a hangup 91 1 call. 

R.. v. Godoy, [I9991 1 S.C.R. 311 

48. Searches incident to detention fall into their own category, notwithstanding that there are 

heightened privacy interests. Search cases (such as Golden) involve a person who has been 

arrested, not merely detained. An arrest, in turn, is premised upon reasonable and probable 

grounds to believe that the offender has committed an indictable offence. The nature of arrests 

generally is that they are a dynamic process. Arrested persons must be maintained in 

circumstances where officer safety can be assured. They may be placed in cells where other 

i h e h  . . . . .  
- -- 

- is- an example of a-high-privacy interest which is permitted-to-be-invaded-in-certain------ - 

circumstances, just as in Mann the ambit of the search is constrained substantially from that 

permitted in the Golden scenario. Clayton is a vehicle case, and vehicles are in a class of their 

own due to their mobility, and ability to conceal within, the evidence of the crime and its 

perpetrators. 



R. v. Golden, [2001] 3 S.C.R. 679 
R. v. Mann, [2004] 3 S.C.R. 59 
R. v. Clayton, [2007] 2 S.C.R. 725 

49. These respondents respectfully submit that the cases involving the search of a person, or 

the stopping of a vehicle, again are of no assistance to the appellant. In addition to requiring 

prior authorization, the Court in Duarte lists factors which are significant to the scheme of 

interceptions pursuant to judicial authorization, all of which were absent in participant 

surveillance authorized only by the police. 

50. The Crown suggests that the factors identified by the Court are unnecessary, provided 

for, are all ex post facto and do not matter to the constitutional analysis. These respondents 

disagree and submit that the result of Duarte, and the prior authorization requirement, was that 

the protections which Parliament builds into judicially authorized invasions of privacy become 

applicable to participant surveillance. It is no answer for the Crown to point to other sections 

(such as 184.1) to suggest that because other sections share what we say are constitutional 

deficiencies, Parliament addressed its mind to these problems and ought to be paid great 

deference. These respondents do not concede that the lack of safeguards in other sections says 

anything about the constitutional validity of s. 184.4. 

R. v. Duarte, supra 

51. It is abundantly clear that in the future, should this provision be upheld, then the police 

will continue to be entitled at their sole discretion to intercept private communications. There is 

no judicial authorization, 110 apparent time limit, no notice provision, no ability for the public to 

c I ~ d ~ t l i i l a ~ k 3  accounf5ib3mhese respondents say thatcumulatiVCly 

~~ submit-that-fhet~t~lit~~f f t h ~ C i r C m S t ~ C e ~ m p e I i h ~ ~ l u s i ~ t h a t h ~ i ~ ~ s ~ c t i o n  

purports to authorize searches and seizures without due regard for constitutional protections. 

52. This Court has recognized the need for warrantless searches in emergency situations. 

None of these situations involve a statute, or a decision, which purports to authorize the type of 

state action which section 184.4 permits. None of the Crown's analogies raise the same concerns 



about the lack of accountability. These respondents submit that it has been demonstrated that it is 

feasible to obtain prior judicial authorization in all but perhaps a tiny sliver of the circumstances 

which section 184.4 covers. It follows that section 184.4 purports to authorize searches and 

seizures in a broad class of circumstances which could not properly be described as exigent, and 

in the result this area of jurisprudence is of limited utility to the constitutional analysis required 

in the case at bar. 

E. The Definition of Peace Officer [para. 64-701 

53. An overbroad law is one in which overreaches its objective. Overbreadth is often related 

to vagueness, but it is possible for Parliament to craft a law in which the prohibited conduct is 

clearly defined, but some element of the law applies too broadly. If a criminal or penal statute is 

clear but overbroad, citizens may steer clear of behaviour that was not intended by Parliament to 

be prohibited, or may inadvertently behave unlawfully. If an evidence-gathering provision is 

overbroad, agents of the state may gather evidence in circumstances or in a manner not 

contemplated by Parliament. The provision may apply without notice to too many places, too 

many people, for an indefinite period with no possibility of review. For such evidence then to be 

adduced at trial clearly impacts upon rights protected by s. I l(d). 

R. v. Heywood, supra 

54. It is necessary to examine Code s. 184.4 with some care. The section opens by 

authorizing a "peace officer" to intercept. There appears to be no evidence in the case at Bar that 

the persons physically doing the interceptions were peace officers, but leaving that aside, the 

section on its face designates a class of individuals defined in s. 2 of the Criminal Code. It 
-- i n c l ~ ~ a y o r ,  Warden, Shenlmeputy S h e n i f ~ m e m b e r o f i o n a l  Service of 

- - 
- - 

a person e m p l o y e d t o r t h i i c e  or executiKfor civil process, offi-iEn the meaaing of 

the Customs Act, the Excise Act, the Immzgration and Refugee Protection Act, a Fishery 

Guardian under the Fishevies Act, the pilot in command of an aircraft, and certain members of 

the Canadian Forces. 

Criminal Code, s. 2 



55.  Any person within this enormous clasr is said by the Crown to be entitled to intercept 

private communications, invade persons' privacy, and to authorize others to do it, in the 

circumstances specified in s. 184.4. This is not in compliance with the strictures of Hunter v. 

Southam. It does not comport with an opportunity, prior to the invasion of privacy, for the 

conflicting interests of the state and the individual to be assessed by an independent and 

impartial arbiter. There is no requirement that reasonable and probable grounds exist to believe 

that an offence has been committed. It is not consistent with the requirements of Duarte, which 

are that an independent person be satisfied that there are reasonable and probable grounds to 

believe that an offence has been, or is being, committed and that the interception of 

com~nunications will afford evidence of that offence. 

Hunter v. Southam, supra 

56. The underlying rationale for regulating the power of the state to record communications 

which are expected to be private is to protect against the insidious danger inherent in allowing 

the state in its unfettered discretion to record and transmit our words. It is unacceptable in a free 

and democratic society that agents of the state be free to use this technology at their sole 

discretion, even where one party consents to the interception. 

Duarte, supra at p. 44 a-b 

57. In these circumstances, the applicants respectllly submit that it cannot be held that 

interceptions carried out pursuant to s. 184.4 comply with the minimum constitutional standards 

which have existed for over twenty years in the search and seizure context. This is, the 

hike 

Given the absence of a requirement to report nobody would know. These respondents submit 

that the Crown's attempt to maintain the breadth of this section cannot be sustained. We say that 

there is no defensible reason why this class of individuals should be entitled to create a 

permanent electronic record of private communications, without reporting to anyone at any time, 

nor have their actions later examined. Riley (no. I) suggests that the requirement found by the 



trial judge that section 184.4 intercepts should be reported to the executive branch was 

"anomalous" and without precedent. This ignores the particular scheme that exists under part VI 

of the Code for the interception of private communications, and the need for reporting. There 

should be no lesser need in the case of a presumptively unreasonable seizure, but instead the 

converse. 

R. v. Riley (No. I), supra 

F. The Constitutional Requirement of Notice to Third Parties [paras. 71-741 

59. The trial judge found that the need to have ex-post facto scrutiny and accountability were 

important considerations in assessing the scheme of section 184.4, and the reasonableness of 

permanent electronic records of private communications without judicial authorization. These 

respondents submit that the trial judge was entirely right in having these concerns. It is a 

problem that the police can do this without any oversight. The appellant's observation that 

notice is a weak way of vindicating section 8 privacy rights is correct, because there should be 

prior judicial authorization. The lack of notice, and the concern of the trial judge is quite 

justified. The suggestion that because the accused get notice of the interceptions if they are 

being tendered assumes that a person is charged, and that the interceptions are being tendered. 

But for these events where would be no oversight at all, and no accountability. To the extent that 

Riley ('No. I )  finds fault with these requirements, these respondents submit that Riley wrongly 

erodes Charier section 8 and fails to take proper account of this Court's previous jurisprudence 

in the section 8 context, as well as the scheme of part VI of the Code. 

G. Section 1 Argument 
-- - --- ---- -- - -- 

60. These respondents submit that section 184.4 cannot be saved under section 1 of the 

Charter. 

61. In the context of this case, section 1 may apply to override Charter breaches found by 

this Court only in circumstances where the Crown establishes on a preponderance of 



probabilities that such a breach is a reasonable limit prescribed by law, and that the breach of the 

Charter can be demonstrably justified in a free and democratic society. 

62. The evidentiary burden on the Crown on section 1 is informed by the nature of the statute 

in question. A criminal statute requires a high degree of proof of justification. As noted by the 

Court in Oakes: 

Having regard to the fact that s. 1 is being invoked for the purpose of justifying a 
violation of the constitutional rights and freedoms the Charter was designed to 
protect, a very high degree of will be, in the words of Lord ~ e n n i n ~ ,  
"commensurate with the occasion". Where evidence is required in order to prove 
the constituent elements of a s. 1 inquiry, and this will generally be the case, it 
should be cogent and persuasive and make clear to the Court the consequences of 
imposing or not imposing the limit. See: Law Society of Upper Canada v. 
Skapinker, supra, at p. 384; Singh et al. v. Minister ofEmployment and 
Immigration, supra, at p. 217. A court will also need to know what alternative 
measures for implementing the objective were available to the legislators when 
they made their decisions. I should add, however, that there may be cases where 
elements of the s. 1 analysis are obvious or self-evident. 

R. v. Oakes, [I9861 1 S.C.R. 103, at para. 68 

63. Charter s. 1 constitutionally guarantees the rights and freedoms set out, and states 

explicitly the criteria for justification against which limitations on those rights and freedoms 

must be measured. An inquiry under this section is premised on a foundation that the impugned 

law violates constitutional rights and freedoms guaranteed by s. 8. 

64. For the Crown to succeed under s. 1, it must satisfy the Court of two matters. First, the 

objective of s. 184.4 must be of sufficient importance to warrant overriding a constitutional right 

3 n i f i E E ? t e r i o n  requires at a miKimUm that the objective relate to concerns which are 

pressing and substantial in a free and democratic society. The Crown argues that the need to 

respond in a timely fashion to apprehended bodily harm satisfies this part of the Oakes test. The 

trial judge found this objective to be an important one. 



66. The second requirement involves a form of proportionality test, and while the nature of 

this test may vary, depending on the circumstances, the Court is obliged to balance the interests 

of society with those of the individual and groups. The three components of this proportionality 

test are as follows: 

A. The measures adopted must be carefully designed to achieve the objective in 
question, and must not be arbitrary, unfair, or based on a rationale considerations, 
but rather must be rationally connected to the objective; 

B. The means, even if rationally connected to the objective, should impair as little as 
possible the right or freedom in question; and 

C. There must be a proportionality between the effects of the measures which are 
responsible for limiting the right infringed, and the objective which has been 
identified as of sufficient importance. The more severe the deleterious effects of a 
measure, the more important the objective must be if it is to be reasonable and 
demonstrably justified in a free and democratic society. 

67. Section 184.4 is not rationally connected to the objective. There is no evidence that the 

section in question is effective to any degree in reaching the objective of preventing bodily harm. 

It is a section which has an implementation requirement within the RCMP that is at least at as 

onerous as the requirement for prior judicial authorization, without any of the essential 

safeguards for constitutional compliance. 

68. These respondents submit that the Crown cannot satisfy this aspect of the test. We say 

that the objectives can be met by constitutional means, and that the Crown fails on the 'minimal 

impairment' test. The evidence establishes that there is no situation where the police do not have 

' ~ ~ r e s r , ~ % ~ ~ u t - k ~ ~ ~ w r t ~ i n t i a d ~ ~ w c ~ f ~ ~ ~ i - ~ d . - -  

~~~~.~~~~~ ~ - - 

a n & ~ ~ e n ~ i i a F y Y - ~ u r ~ e n ~ - - ~ i i ~ e - ~ ~ e - S ~ m ~ a ~ ~ - f  proof is-- the-~c~v~~~~~standard~~-ofa-~a~anCee~o 

probabilities, that probability must be established to a very high degree, and on cogent and 

persuasive evidence that makes clear to the Court the consequences of imposing or not imposing 

the limit to the Charter right or freedom that has been violated. 

Oakes, supra, at 138 



70. Section 184.4 does not minimally impair the rights of the individual. It does not require 

prior authorization by a judicial officer who must be satisfied by evidence on oath. It does not 

have a limitation in time nor is the interception required to be reported to a judicial officer 

subsequent to the intercept. There is no minimization requirement. The trial judge agreed with 

this view. 

Reasons, paras. 253-258, Record Vol. I, pp. 105-106 

71. There is no proportional relationship between the breach (interception and recording) and 

the apprehended harm. There is no evidence that could satisfy this Court of the fact that the 

interception without authority is a proportional response in circumstances where a 

constitutionally acceptable response, prior judicial authorization based upon evidence on oath, is 

available. 

72. In respect of the section 1 analysis, one need go no further than the discussion of section 

1 in the case of participant wiretapping in Duarte: 

In a word there is no justification for warrantless searches once it is accepted that 
the police could employ the same investigatory tool with or without a warrant. 
The simple fact (and I find no argument by the respondent refuting the notion that 
the police could have attended before a judge to secure an authorization for 
participant surveillance) destroys, in my view, any argument that participant 
surveillance can be upheld as a reasonable limit to the right to be secure horn 
unreasonable search and seizure. 

The evidence in this case makes it clear that these words describe the problem 
faced by the Crown before this Court. The evidence establishes that all the police 
hope to accomplish by means of s. 184.4 can be accomplished with prior judicial 

Duarte, supra, para. 49 

73. These respondents submit that: 

a. The affidavits filed, including statistics, and conclusory statements by police 
officers as to the necessity for s. 184.4, do not assist this Honourable Court on the Oakes 
test; 



b. The statistics concerning kidnapping are of no utility. They suggest that reported 
incidents of "kidnapping" have increased. There are no definitions, no terms of 
reference, no ability to understand what is behind the statistics, and no suggestion that in 
the cases referred to that s. 184.4 would have any application or be of any assistance; 

c. The preponderance of the evidence before this Honourable Court indicates that 
even assuming that there is a pressing and substantial objective, the impugned section 
fails the Oakes proportionality test, because all of the goals of the Crown and police can 
be achieved in a manner which does not infringe constitutionally protected rights. 

74. These respondents submit that while Bill C-109 may be the result of a dialogue between 

the Courts and Parliament, section 184.4 is not such a product. 

75. The Crown submits that Parliament's solution should be entitled to deference because of 

the need for leeway in emergencies. These respondents submit that administrative expediency 

will seldom form the basis of a successful section 1 justification, and that 

This conclusion is based on the realization that expediency is, under normal conditions, 
the function of a priority based on global costs and benefits. As such, it is repugnant to 
section 1 justification because it merely restates the desire to subordinate constitutionally 
protected interests to other non-constitutional values. Such argumentation would invert 
the supremacy of constitutional values over political choice, and consequently must fail. 
As Dickson J. had noted in Big M, the argument is circular. 

76. Even assuming that section 184.4 is primarily preventative legislation, the same might be 

said of the security certificate. Even preventative legislation must be subject to appropriate 

constitutional scrutiny, and should it not pass, the Court's duty is clear. 

R. v. Charkaoui (Citizenship andlmmigration), [2008] 2 S.C.R. 326 

-- 
77. The Crown submits that the Court may find a pressing objective. However, under the 

- - - - O a b t ~ ~ m ~ 7 ~ a i r r t ~ M 4 : k ~ ~ ~ t h ~ i o n a l i t ~ t ,  

a. The measure adopted has not been carefully designed; 

b. Even if the means are rationally connected, section 184.4 does not impair as little 
as possible the rights and freedoms in question; and 

c. The measure adopted (section 184.4) has severe deleterious effects in purporting 
to authorize the invasion of privacy in circumstances where it cannot be justified, in the 



applicants' submission, notwithstanding the important objectives the legislation seeks to 
further. 

78. The applicants submit that the Crown cannot meet the high persuasive and evidentiary 

burden resting upon it, and that the impugned legislation does not pass the settled jurispmdential 

tests under Charter section 1. 



PART 4 

SUBMISSIONS CONCERNING COSTS 

79. These respondents make no submission concerning costs. 

PART 5 

NATURE OF ORDER SOUGHT 

80. These respondents pray that the appeal be dismissed. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED, 

DATED at Vancouver, British Columbia this 2znd day of Septernbev, 2011 

Ian Donaldson, Q.C. 
-- 

Alexander Vandrick 
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PART 7 
LEGISLATIVE PROVISIONS RELIED UPON 



PART VII: STATUTES RELIED WON 

Part  VI Criminal Code 
183. Deftnitions 

In this Part, 
"authorization" means at1 authorization to intercept a private communication . given under 
section 186 or subsection 184.2(3), 184.3(6) or 188(2); 
"eiectro-magnetic, acoustic, mechanical or  other device" means any device or apparatus that 
is used or is capable of being used to intercept a prlvate communication, but does not include a 
hearing aid used to correct subnormal hearing of  the user to not better than normal hearing; 
"intercept" includes listen to, record or acquire a communication or acquire the substance, 
meaning or purport thereof; 
"offence" means an offence contrary to, any conspiracy or attempt to commit or being an 
accessory afier the fact in relation to an offence contrary to, or any counselling in relation to an 
offence contrary to 
(a) any of the following provisions ofthis Act, namely, 
(i) section 47 (high treason), 
(ii) section 5 1 (intimidating Parliament or a legislature), 
(iii) section 52 (sabotage), 
(iii.1) section 56.1 (identity documents), 
(iv) section 57 (forgery, etc.), 
(v) section 61 (sedition), 
(vi) section 76 (hijacking), 
(vii) section 77 (endangering safety of aircraft or airport), 
(viii) section 78 (offensive weapons, etc., on aircraft), 
(ix) section 78.1 (offences against maritime navigation or fixcd platfomls), 
(x) section 80 (breach of duty), 
(xi) section 8 1 (using explosives), 
  xi^) section 82 (possesstng explosives), 
(xii. 1) section 83.02 (prov~ding or collecting property for certain activities), 
(xii,2) section 83.03 (providing, making avaiiable, etc., property or services for terrorist 
outposts), 
ixii.3) section 83.04 (using or possessing property for terrortst purposes), 
(xii.4) section 83 18 (patticipatlon in activity of terrorist group), 
(x1i.5j section 83 19 fkcilitating tenorlst activity), 
, .. <+ . . 
m . a J  sectrmt 8 ~ m m i s s r o n  oforTencence for rerrorist aroudl. 

.~ 
(xii.91 j section 83.23 1 (hoax - temrisi activity), 
(xiii) sn?ion 96 m % s s i o n  ofweapon obtained by commission ofoffence), 
(xiii. l )  section 98 (breaking and entering to steal firearm), 
(xiii.2) secrion 98. I (robbery to steal firearm), 
(xiv) section 99 (weapons tmfiickingj, 
(xv) section 100 (possession for piirpose of weapons traEcking), 



(xvi) section 102 (making automatic firearm), 
(xvii) section 103 (imparting or exporting knowing it is unauthorized), 
(xviii) section 104 (unauthorized importing or exporting), 
(xix) section 1 19 (bribety, etc.), 
(xx) section 120 (bribery, etc.), 
(xxi) section 12 1 (fraud on government), 
(xxii) section 122 (breach of trust), 
(xxiii) section 123 (municipal conuption), 
(xxiv) section 132 (perjury), 
(xxv) section 139 (obstructing justice), 
(xxvi) section 144 (prison breach), 
(xxvii) subsection 145(1) (escape, etc.), 
(xxvii.1) section 162 (voyeurism), 
(xxviii) paragraph 163(l)(a) (obscene materials), 
(mix) section 163.1 (child pornography), 
(xxx) section 184 (onlawful interception), 
( m i )  section 191 (possession of intercepting device), 
(xxxii) subsection 20I(l) (keeping garningor betting house), 
(xxxiii) paragraph 202(l)(e) (pool-selling, etc.), 
(xxxiv) subsection 210(1) (keeping common bawdy house), 
(xxxv) subsection 212(1j (procuring), 
(xxxvi) subsection 212(2) (procuring), 
( m v ~ i )  subsection 212(2.1) (aggravated offence in relation to living on the avails of prostitution 
of a person under the age of eighteen years), 
(xxxviii) subsection 2 12(4) (offence - prostitut~on of person under eighteen), 
( m i x )  section 235 (murder), 
(xxxix. I) section 244 (discharging firearm wlth intent), 
(xxuix.2) section 244.2 (discharging firearm -recklessness), 
(XI) section 264 1 (uttering threats), 
(xli) section 267 (assault wth a weapon or causing bod~ly harm), 
(xhi) section 268 (aggravated assault), 
(xliiij section 269 (unlawfully causing bodily harm), 
(xliii.1) section 270.01 (assau!ting peace officer w~th weapon or causing bodily harm), 
(xiiit.2) seaion 270 02 (aggravated assault of peace officer), 
(xliv) section 271 (sexual assauftf, 
(xlv) secrlon 272 (sexual assault with a weapon, threats to a third party or causing bodily hzrm), . -..+ 
lXl"'i - -- --* " .  

( x r k r i ]  secflon L Pj ( i i i c l  . . -. ~ 

jx!vii:l; scrion 27G.01 (t:&c;cjng i!: persons), 
~ ~ ~~ ~ ~ ~ % ~ j i . ~  ~ ~ ~ ~ ~ . ,  ~ ~ ~~~ in*o a~~~ ~~~ ~~ ~~~~ ~ ~~ ~~ ~~~ 

~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ : ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ - - ~ - ~ ~ - - - ~ ~ ~ - - - ~ - ~ ~ ~ ~ ~ < - - - ~ p k - - e - ~ f - p ~ e ~ a ~ ! i i i & e r : & f i g i - a K i i & t i C a ~ ~ ~ ~  ------------- ~ ~ ~ ~ ~ - - ~ ~  -----p ~ - - ~  --------- ~~-~ ---- 

(xivii.3 section 279.02 (inaterial benefit), 
(xiiill.3) sc:ion 279.03 fiviihhoiding or destroying do cum en^), . - 
(xiviiij spction 279.1 (ir6srage raking), 
[xlix) srctioii 280 (abduction of pemn under sixteen), 
(1) section 261 (abduction of person under fourteen), 
(!I) sstion 282 (ahduction in conrravention of custody order), 



(lii) section 283 (abduction), 
(liii) section 3 18 (advocating genocide), 
(liv) section 327 (possession of device to obtain telecommunication facility or service), 
(liv.1) section 333.1 (motor vehicle theft), 
(Iv) section 334 (theft), 
(Ivi) section 342 (theft, forgery, ctc., of credit card), 
(Ivi.1) section 342.01 (instruments for copying credit card data or forging or falsifying credit 
cards), . 
(Ivii) section 342.1 (unauthorized use of computer), 
(Iviii) section 342.2 (possession of device to obtain computer service), 
(lix) section 344 (robbery), 
(ix) section 346 (extortion), 
(lxi) section 347 (criminal interest rate), 
(Ixii) section 348 (breaking and entering), 
(Ixii. 1) section 353.1 (tampering with vehicle identification number), 
(Ixiii) section 354 (possession of property obtained by crime), 
(Ixiii. I )  section 355.2 (trafficking in property obtained by crime), 
(ixiii.2) section 355.4 (possession of property obtained by crime- trafficking), 
(Ixiv) section 356 (theft from mail), 
(Ixv) section 367 (forgery), 
(Ixvi) section 368 (use, trafficking or possession of forged document), 
(Ixvi. I) section 368.1 (forgery instruments), 
(Ixvii) section 372 (false messages), 
(lxviiii section 380 (fraud). , . 
(Ixix) section 381 (using mails to defraud), 
(Ixx) section 382 (fraudulent manipulation of stock exchange transactions), 
(1xx.l) subsection 402.2(1) (identiiy theft), 

- 

(ixx.2) subsection 402.2(2) (trafficking in identity information), 
(1xx.3) section 403 (identity fraud), 
(lxxi) seaion 423.1 (intimidation of justice system participant or journalist), 
(Ixxii) section 424 (threat to commit offerences against internationally protected pelson), 
(Ixxii. i) section 424.1 (threat against United Nations or associated personnel), 
(Ixxiii) section 426 (secret commissions), 
(ixxiv) section 430 (mischief), 
(Ixxv) section 43 1 (attack on premises, residence or transport of internationally protected 

, ' 
(1;urvii) section 434 jarson), 
(Exsviii) section 434.1 (arson), 
(Isxix) section 435 (arson for fraudulent purpose), 
jlxxx) section 445 (making counterfeit money), 
( Ix~xi j  section 450 @osession, elc., of couriterfeit money), 
(Iuxii) section 452 (unering* etc., couiiterfeir money), 



(Ixxxiii) section 462.3 1 (laundering proceeds of crime), 
(Ixxxiv) subsection 462.33(1 I) (acting in contravention of restraint order), 
(Ixxxv) section 467.1 1 (participation in criminal organization), 
(lxxxvi) section 467.12 (commission of offence for criminal organization), or 
(Ixxuvii) sst ion 467.13 (instructing commission of offence for criminal organization), 
(b) section 198 (fraudulent bankruptcy) of the Bankruptcy and Insolvency Act, 
(b.1) any of the following prb~isjons of the Bioiogicpland Toxin Weqpns Convention . . 
Implemetztafion Act;namely, I :  

(if section 6 (production, etc., of biological agents and means of delivery), or 
(ii) section 7 (unauthorized production, etc., of biological agents), 
(c) any of the following provisions of the Competition Act, namely, 
(i) section 45 (conspiracies, agreements or arrangements between competitors), 
(ii) section 47 (bid-rigging), or 
(iii) subsection 52.163) (deceptive telemarketing), 
(d) any of the following provisions of the Controiled Dngs  and Substances Act, namely, 
(i) section 5 (trafficking), 
(ii) section 6 (importingand exporting), or 
(iii) section 7 (production), 
(e) section 3 (bribing a foreign public official) of the Corruption ofForeign Public Oficials Act, 
(e.1) the Crimes Against Humanity and War Crimes Act, 
( f )  either of the following provisions ofthe Customs Act, namely, 
(i) section 153 (false statements), or 
(ii) section 159 (smuggling), 
(y) any of the following provisions of the Excise Act, 2001, namely, 
(i) section 214 (unlawful production, sale, etc., of tobacco or alcohol), 
(ii) section 216 (unlawful possession of tobacco product), 
(iii) section 218 (unlawful possession, sale, etc., of alcohol), 
(iv) section 219 (falsifying or destroying records), 
(v) section 230 (possession of property obtained by excise offences), or 
(vi) section 23 1 (laundering proceeds of excise offences), 
(h) any ofthe following provisions of the Export and Import Permits Act, namely, 
(i) section 13 (export or attempt to export), 
(iij section 14 (import or atttmpt to import), 
(iii) section 15 (diversion, etc.), 
iiv) section i 6  (no transfer of wrmits). 
(v) smtion 17 (false informatton), or 
(vi) section i U  (atdrng and abetting), 

foflowing previsions of ?he immigmi;on and Re,%gee P~oiecfiun Act, n 
(il secr*on 1 17 (-v i& r& 
iiil sectma i- IS (&&dine is ~ e c s o ~ r s l ~  ~, - a , . 
(iii) section ! 19 (ijismbarking persons at sea), 
(iv) section 122 (oFfences related to documents); 
ii.) _wtioil 120 (counselling misrepresentation), or 
(vi) seztion 129 (offences relating to officers), or 
6) my offence mder the Security ofin&rmorlon Act, 



and includes any other offence that there are reasonable grounds to believe is a criminal 
organization offence or any other offence that there are reasonable grounds to believe is an 
offence described in paragraph (b) or (c) of the definition "terrorism offence" in section 2; 
"private communication" means any oral communication, or any telecommunication, that is 
made by an originatot who is in Canada or is intended by the originator to be received by a 
person who is in Canada and that is made under circumstances in which it is reasonable for the 
originator to expect that it will not.b$ intercepted by any person other than the person intended 
by the briginator to receive it, 'md.includes &y rtidio-based telephone communication that is 
treated electronically or otherwise for the purpose of preventingintelligible reception by any 
person other than the person intended by the originator to receive it; 
"public switched telephone network" means a telecommunication facility the primary purpose 
of which is to provide a land line-based telephone service to the public for compensation; 
"radio-based telephone communication" means any radiocommunication within the meaning 
of the Radiocommunicalion Act that is made over apparatus that is used primarily for wnnection 
to a public switched telephone network; 
"sell" includes offer for sale, expose for sale, have in possession for sale or distribute or 
advertise for sale; 
"solicitor" means, in the Province of Quebec, an advocate or a notary and, in any other 
province, a banister or solicitor. 
R.S.C. 1985, c. 27 (1st Supp.), ss. 7(2)(a), 23; R.S.C. 1985, c. 1 (2nd Supp.), s. 213(1) (Sched. I, 

item 2); R.S.C. 1985, c. I (4th Supp.), s. 13; R.S.C. 1985, c. 29 (4th Supp.), s. 17; R.S.C. 1985, c. 
42 (4th Supp.), s. 1; 1991, c. 28, s. 12; 1992, c. 27, s. 90: 1953, c. 7, s. 5; 1993, c. 25, s. 94; 1993, 
c. 40, s. 1; 1593, c. 46, s. 4; 1995, c. 39, s. 140; 1996,~ .  19,s. 66; 1997,~.  18, s. 7; 1997, c.23, s. 
3; 1998, c. 34, s. 8; 1999, c. 2, s. 47; 1999, c. 5, s. 4; 2000, c. 24, s. 43; 2001, c. 32, s. 4; 2001, c. 
4 1, ss. 5. 3 1, 133(2), (5); 2002, c. 22, s. 409(2)(b); 2004, c. 15, s. l0R; 2005, c. 32, s. 10; 2005, c. 

43, s. 1; 2008, c. 6, s. 15; 2009, c. 2$ s. 142; 2009, c. 22, s. 4; 2009, c. 28, s. 3; 2010, c. 3, s. 1; 
2010, c. 14, s. 2 

184.1 
184.1(1) Interception to prevent bodily harm 

An agent of the state may intercept, by means of any electro-magnetic, acoustic, mechanical or 
other device, a private communication if 
(a) either !he originator of the private communication or the person intended by the originator to 
receive it has consented to the interceotion; 
(b) the agent of the state believes on reasonable grounds that there i s  a r ~ s k  of bodfly harm to the 
person who consented I5 the interception; mc! 

e purpose of the :r;terception is :o prevent the bodily harm. 

. . 
The coarcnis of a private rommunlcation that is obtainid ffom an interception pursuant to 
subseaion (1) are inadmissible as evidence except for the purposes of pfocedings in %whish 
actual, attenlpted or :hrea?ened boai!y hsrm is alleged, including proceedings in respect of an 
applica~ion for an authorization under tihis Pan or in respect of a search warrant or a warrant for 
the arrest of any person. 



184.1(3) Destruction o f  recording and transcripts 
The agent o f  the state who intercepts a private communication pursuant to subsection (1) shall, as 
soon as is practicable in the circumstances, destroy any recording ofthe private communication 
that is obtained from an interception pursuant to subsection (I), any hli or partial transcript o f  
the recording and any notes made by that agent o f  the private communication if nothing in the 
private communication suggests that bodily harm,.attemptedbodily harm or threatened bodily 
harm has occurred or i s  likely to occur. 

' 

184.1(4) Definition of "agent o f  the state" 
For the purposes o f  this section, "Agent of the state" means 
(a) a peace officer; and 
(b) a person acting under the authority of, or in cooperation with, a peace officer 
184.2 
184.2(1) Interception with consent 

A person may intercept, by means of any electro-magnetic, acoustic, mechanical or other device, 
a private communication where either the originator of the private communication or the person 
intended by the originator to receive i t  has consented to the interception and an authorization 
has been obtained pursuant to subsectlon (3). 

I84.2(2) Application for authorization 
An application for an authorization under this section shall be made by a peace offlcer, or a 
public officer who has been appointed or designated to administer or enforce any federal or 
provincial law and whose duties include the enforcement of this or any other A d  of Parliament, 
ex parte and In writing to a provincial court judge, a judge of a superior court of criminal 
jurisdiction or a judge as defined in section 552, and shall be accompanied by an affidavit, which 
may be sworn on the information and belief of that peace officer or public officer or of any other 
peace officer or publlc officer, deposlng to the following matters: 
(a) that there are reasonabie grounds to believe that an offence against this or any other Act of 
Parllament has been or will be committed; 
(b) the particuiars of the offence; 
(c) the name of the person who has consented to the interception; 
(d) the period for which the authorization is requested; and 
(e) in the case of an application for an authorization where an authorization has previously been 
granted under this section or section 186, the particulars of the authorization. 

184.2(3) Judge to be satisfied 
An authorization may be given under this section if the judge to whom the application is made is 
satisfied that 
m a e r e  are reasonable groilnds to believe dl& an atyenee against thls or any othcr Act ot 
Pargameat has been or wUI be committee 
ib) e&er ihe <>riginator 3f the private communicat~on or &e pesm mtenmd h, . . vehr m i r  m 
~.Letva it haj co r&erieilto i%_e @ i d  
(sf thme are re=oneble grounds to betieve rh& inf;lrmation concerning the offence referred ~ r j  in 
paragraph (a) will be obtained through the interceptior, sought. 

184.2(Jj Content and limitation o f  authorizstioa 
An authorization giver. under this section shall 
i a j  state the offence in respect o f  which privzte eommonicafions may be intercepted; 



(b) state the type of private communication that may be intercept@ 
(c) state the identity of the persons, if known, whose private communications are to be 
intercepted, generally describe the place at which private communications may be intercepted, if 
a general description ofthat place can be given, and generally describe the manner of 
interception that may be used; 
(d) contain the terms and conditions that the judge considers advisable in the public interest; and 
(e) be valid for the period, not exceeding sixty days, set out therein. '. 
184.3 
184.3(1) Application by means of telecommunication 

Notwithstanding section 184.2, an application for an authorization under subsection i 84.2(2) 
may be made ex parte to a provincial court judge, a judge of a superior court of criminal 
jurisdiction or a judge as defined in section 552, by telephone or other means of 
telecommunication, if it would be impracticable in the circumstances for the applicant to appear 
personally before a judge. 

184.3(2) Application 
An application for an authorization made under this section shall be on oath and shall be 
accompanied by a statement that includes the matters referred to in paragraphs 184.2(2)(a) to (e) 
and that slates the circumstances that make it impracticable for the applicant to appear personally 
before ajudge. 

184.3(3) Recording 
The judge shall record, in writing or otherwise, the application for an authorization made under 
this section and, on determination of the application, shall cause the writing or recording to be 
placed in the packet referred to in subsection 187(1) and sealed in that packet, and a recording 
sealcd in a packet shall be treated as if it were a document for the purposes ofsection 187. 

184.3(4) Oath 
For the purposes of subsection (2), an oath may be administered by telephone or other means of 
telecommunication. 

184.3(5) Alternative to oath 
An applicant who uses a means of teiecommunication that produces a writing may, instead of 
p m . ,  maxe a statement in writing stating Bat ail - 

l e d g e  or bthelorZf6fthe appltcmi and ~ n c h  
a statement ohail be deerlaed to be a gaternent made under oath 

IS;i3jS) Authoriwtion 
Where the judge to rvhom an sppiication is made under this section is satisfied :hat the 
circumzlance referred to in paragraphs 184.2(3)(aj to (c) exist and ?hat the circumstances 
r e f e d  LO in subseciiun (2)  make it impracticable for the app!icanr to appear personally before a 
judge, the judge may, on such terms and conditions, if my, as are considered advisable, give an 



authorization by telephone or other means of telecommunication for a period of up to thirty-six 
hours. 

1843j7) Giving authorization 
Where a judge gives an authorization by telephone or other means of telecommunication, other 
than a means of telecommunication that produces a writing, 

T '  
($]thejudge shall complete and sign the authorization in writing, noting on its face the time, date 
aneplace atwhich it is given; - 
(b) the applicant shall, on the direction of the judge, complete a facsimile of the authorization in 
writing, noting on its face the name of the judge who gave it and the time, date and place at 
which it was given; and 
(c) the judge shall, as soon as is practicable after the authorization has been given, cause the 
authorization to be placed in the packet refened to in subsection 187(I) and sealed in that packet. 

184.3(8) Giving authorization where telecommunication produces writing 
Where a judge gives an authorization by a means of telecommunication that produces a writing, 
the judge shall 
(a) complete and sign the authorization in writing, noting on its face the time, date and place at 
which it is given; 
(b) transmit the authorization by the means of telecommunication to the applicant, and the copy 
received by the applicant shall be deemed to be a facsimile refened to in paragraph (7)(b); and 
(c) as soon as is practicable after the authorization has been given, cause the authorization to be 
placed in the packet referred to in subsection 187(1) and sealed in that packet. 

1993, c. 40, s. 4 

184.4 Interception in exceptional circumstances 

A peace officer may intercept, by means of any electto-magnetic, acoustic, mechanical or other 
device, a private communication where 
(a) the peace officer believes on reasc~nable grounds that the urgency ofthe situation is such that 
an authorization could not, with reasonable diligence, be obtained under any other provision of 
this Part; 
jb) the peace officer believes on reaso~table grounds that such an interception is immediately 
necessary to prevent an unlawfui act that would cause serious h ~ r m  to any person or to property; 
nntl - .- 
( c )  either the originator of the private ~ o ~ u n i c a t i o n  or the person intended by the orginator to 

vict;m, the otth:n. 

?85(1) Appgiealion for authorization 

An eppiicaiion for an auihoriza:ion to be given under section 186 shal! be made e x p r e  and in 
writing to a judge of a superior court of criminal jurisdiction or a judge as defined in section 552 
and shall be signed by the Attorney General of the province in whlch the application is made or 



the Minister of Public Safety and Emergency Preparedness or an agent specially designated in 
writing for the purposes of this section by 
(a) the Minister personally or the Deputy Minister of Public Safety and Emergency Preparedness 
personally, if the offence under investigation is one in respect of which proceedings, if any, may 
be instituted at the instance of the Government of Canada and conducted by or on behalf of the 
Attorney General of Cinada, or 

:. ; . (b) the Attorney General of a province personally or the Deputy Attorney General of aprovince 
persOnally, in any other case, 
and shalt be accompanied by an affidavit, which may be sworn on the information and belief of a 
peace officer or public officer deposing to the fbllowing matters: 
(c) the facts relied on to justify the beliefthat an authorization should be given together with 
paHiculars of the offence, 
(d) the type of private communication proposed to be intercepted, 
(e) the names, addresses and occupations, if known, of all persons, the interception of whose 
private communications there are reasonable grounds to believe may assist the investigation of 
the offence, a general description of the nature and location of the place, if known, at which 
private communications are proposed to be intercepted and a general description of the manner 
of interception proposed to be used, 
(I) the number of instances, if any, on which an application has been made under this sectiotl in 
relation to the offence and a person named in the afidavit pursuant to paragraph (e) and on 
which the application was withdrawn or no authorization was given, the date on which each 
application was made and the name of thejudge to whom each application was made, 
(g) the period for which the authorization is requested, and 
(h) whether other investigative procedures have been tried and have failed or why it appears they 
are unlikely to succeed or that the urgency of the matter is such that it would be impractical to 
carry out the investigation of the offence using only other investigative procedures. 

lSS(1.1) Exception for criminal org;lnizations and terrorist gronps 
Notwithstanding paragraph (1 jfh), that paragraph does, not apply where the application for an 
authorization is in re!ation to 
(a) an offence under section 467.11,467.12 or 467.13; 
(b) an offence committed For the benefit of, at the direction of or in association with a criminal 
organization; or 
(c) a terrorism offence. 

the .&torney Generai+?ne provlncenwnlcn me appircatrott for ti-ie autttoriz;rilon is made or the 

Iongcr period no? exceeding tbdee years as is set out in the application 

185(3) WItere exteasion no be granted 
Where an application for an authorization is accompmied by an application referred to in 
subsection (2) ,  the judge to whom the applications are made shdl first consider the application 
iefsr~ed to in subsection (2) and witere, on ihc basis ofthe affidavit in silpport of the application 



for the authorization and any other atfidavit evidence submitted in support of the application 
referred to in subsection (2), the judge is of the opinion that the interests ofjustice warrant the 
granting of the appiication, he shall fix a period, not exceeding three years, in substitution for the 
period mentioned in subsection 196(1). 

185(4) Where extension not grnnted 
.~. 

~ .,. . ~ Whete thejudge to whom an application for an authorization and an application referred to in - .. subsection (2) ire made refuses to fix a period in substitution for the period mentioned in 
subsection 196(1) or where [he judge fixes a period in substitution therefor that is less than the 
period set out in the application referred to in subsection (2), the person appearing before the 
judge on the application for the authorization may withdraw the application for the authorization 
and thereupon the judge shall not proceed to consider the application for the authorization or to 
give the authorization and shall return to the person appearing before him on the application for 
the authorization both applications and all other material pertaining thereto. 

1993, c. 40, s. 5; 1997, c. 18, s. 8; 1997, c. 23, s. 4; 2001,~ .  32, s. 5; 2001, c. 41, ss. 6 ,  133(8); 
2005, c. 10, ss. 22,34(1)(F)(v) 

186. 
186(1) Judge to be satisfied 

An authorization under this section may be given if the judge to whom the application is made is 
satisfied 
(a) that it would be in the best interests of the administration of justice to do so; and 
(b) that other investigative procedures have been tried and have failed, other investigative 
procedures are unlikely to succeed or tile urgency of the matter is such that it would be 
impractical to carry out the investigation of the offence using only other investigative 
procedures. 

186(1.l) Exception for criminal orgnnizations n11d terrorism offences 
Notwithstanding paragraph (I)(b), that paragiaph does not apply where the judge is satisfied that 
the application for an authorization is in relation to 
(a) an offence under section 467.1 I ,  467.12 or 467.13; 
(b) an offence committed for the benefit of, at the direction of or in association with a criminal 
organization; or 
(c) a :errorism offence. 

lvdi 

ta mtrcepta private comrnunicatlnn at tniifffce nt tesrdence u t  

- . , s ~~ " 
i ~ i n ~ ,  any psrson cmpiayed by him or any other such soiicitor or a member of the solicitor's 
i!ol;sebid hag been or is about to become a pirny to an offence. 

t85(3f Terms and conditions 
'@here m aiithorization is given in re!aticm to the interception of private cummunlwtions at a 



place described in subsection (2). the judge by whom the authorization is given shall include 
therein such terms and conditions as he considers advisable to protect privileged communications 
between solicitors and clients. 

186(4) Content and limitation of authorization 
An authorization shall 
+) state the offence in respect of which private communicationsmay be intercepted: 
(b) state the type of private communication so that may be intercepted; ' 

(c) state the identity of the persons, if known, whose private communications are to be 
intercepted, generally describe the place at which private communications may be intercepted, if 
a general description of that place can be given, and generally describe the manner of 
interception that may be used; 
(d) contain such terms and conditions as the judge considers advisable in the pubiic interest; and 
(e) be valid for the period, not exceeding sixty days, set out therein. 

186(5) Persons designated 
The Minister of Public Safety and Emergency Preparedness or the Attorney General, as the case 
may be, may designate a person or persons who may intercept private communications under 
authorizations. 

186f5.1) Installation and removal of device 
For greater certainty, an authorization that permits interception by means of an electro-magnetic, 
acoustic, mechanical or other device includes the authority to install, maintain or remove the 
device covertly. 

186(5.2) Removal after expiry of authorization 
On an ex parte application, in writing, supported by affidavit, the judge who gave an 
authorization referred to in subsection (5.1) or any other judge having jurisdiction to give such an 
authorization may give a further authorization for the covert removal of the electro-magnetic, 
acoustic, mechanical or other device aAet the expiry ofthe original authorization 
(a) under any terms or conditions that the judge considers advisable in the public interest; and 
(b) during any specified period of not more than sixty days. 

186(6) Renewal of authorization 
Renewals ofan authorization may be give11 by a judge ofa  superior court ofcriminal jurisdiction 
or a iudae as defined in section 552 on receiot bv him or her of an exuurfe aoolicaiion in writine 

matters: 
(a) d ~ e  rezwi~ and prior! for which the renewai is required, 
jb) f.111 particuiars, together with times and datss, when interceptions, if my, were made or 
attempted under the authorization, and any information that has been obtained by any 
interception, and 



(c) the number of instances, if any, on which, to the knowledge and belief of the deponent, an 
application bas been made under this subsection in relation to the same authorization and on 
which the application was withdrawn or no renewal was given, the date on which each 
application was made and the name of the judge to whom each application was made, 
and supported by such other information as the judge may require. 

. . 186(7) Renewal - 
A renewal of an authorization may be given if the judge io whom the application is made is 
satisfied that any of the circumstances described in subsection (1) still obtain, but no renewal 
shall be for a period exceeding sixty days. 
1993, c. 40, s. 6; 1997, c. 23, s. 5; 1999, c. 5, s. 5; 2001, c. 32, s. 6; 2001, c. 41, ss. 6.1, 133(8.1); 

2005, c. 10, ss. 23,34(l)(i)(vi) 

188. 
188(1) Applications to specially appointed judges 

Notwithstanding section 185, an application made under that sation for an authorization may be 
made exports to a judge of a superior court of criminal jurisdiction, or a judge as defined in 
section 552, designated from time to time by the Chief Justice, by a peace officer specially 
designated in writing, by name or otherwise, for the purposes of this section by 
(a) the Minister of Public Safety and Emergency Preparedness, if the offence is one in respect of 
which proceedings, if any, may be instituted by the Government of Canada and conducted by or 
on behalf of the Attorney General of Canada, or 
(b) the Attorney General of a province, in respect ofany other offence in the province, 
if the urgency of the situation requires interception of private communications to commence 
before an authorization could, with reasonable diligence, be obtained under section 186. 

188(2) Authorizations in emergency 
Where the judge to whom an application is made pursuant to subsection (I)  is satisfied that the 
urgency of the situation requires that interception of private communications commence before 
an authorization could, with reasonable diligence, be obtained under section 186, he may, on 
such terms and conditions, if any, as he considers advisable, give an authorization in writing for 
a period of up to thirty-six hours. 

188(3) [Repealed 1993, c. 40, s. 8 ] 

~, 

In this sect~an, " ~ k i e f ~ u s t i f e ' ~  means 
in -e the C n . n f J u s ~ v ~ o u n n  
in rhe: Province of Quebec, the Ckaef Suurtce of the Stiwrior C O ~ :  

{c) in the Provinces of Nave Scotis arid British ~oiurnbiai the ChieiJ:istice of the Supwrne 
!court; 
jd) in the Provinces of New Brunswick, Manitoba, Saskatchewan and Alberta, the Chief Justice 
of the CourZ of Queen's Bench; 



(e) in the Provir~ces of Prince Edward Island and Newfoundland, the Chief Justice of the 
Supreme Court, Trial Division; and; 
(0 in Yukon, the Northwest Territories and Nunavut, the senior judge within the meaning of 
subsection 22(3) of the Judges Act. 

188(5) InadmissibiliQ' of evidence 
The trial judge may deem inadmissible theevidence obtained by means of an interception of a . 
private cominunication pursuant to a subsequent authorization given under this section, where he 
finds that the application for the subsequent authorization was based on the some facts, and 
involved the interception of the private ~mmunica t io t~s  of the same person or persons, or related 
to the same offence, on which the application for the original authorization was based. 

R.S.C. 1985, c. 27 (1st Supp.), s. 25; R.S.C. 1985, c. 27 (2nd Supp.), s. I0 (Sched., item 6) ;  
1990, c. 17, s. 10; 1992, c. I ,  s. 58(1) (Sched. I, item 4); 1992,~.  51, s. 35; 1993, c. 28, s. 78 

(Sched. 111, item 29) [Repealed 1999, c. 3, s. I? (Sched., item 6).]; 1993, c. 40, s. 8; 1999, c. 3, s. 
28; 2002, c. 7, S. 140; 2005, c. 10, s. 34(1Xf)(vii) 

Statutory Reference: R.S.C. 1985, c. C-46, s, 

Protection of Privacy Act, S.C. 1973-74, c. 50 

Section 178.15 was enacted by S.C. 1973-74, c. 50, s. 2: 

178.15 (I) Applications to specially appointed judges - Notwithstanding section 
178.12, an application for an authorization may be made exparte to a iudge of a suoerior 
court of crimhal jurisdiction, or a judge as dehned in section 482, designated from'time 
to time by the Chief Justice, by a peace officer specially designated in writing for the 
purposes of this section by 

(a) the Solicitor General of Canada, if the offence is one in respect of which 
proceedings, if any, may be instituted by the Government of Canada and 
conducted by or on behalf of the Attorney General of Canada, or 

(b) the Attorney General of a province, in respect of any other offence in the 
province, if the urgency of the situation requires interception of private 

- " 

interception of private cammuni~ations commence before an authorization eould, with 
reasonable diligence, be obiaincd pul-iuant to section i78.13, he may, on such terms and 
conditions, if any, ay ha considers advisable, given an authorization in writing for a 
period of up  to thi:?y-six hauls. 



(3) Certain inlercepfions deemed not lawful -For the purposes of section 178.16 only, 
an interception of  a private communication in accordance with an authorization given 
pursuant to this section shall be deemed not to have been lawfully made unless the judge 
who gave the authorization or, if such judge is unable to act, a judge of the same 
jurisdiction, certifies that if the application for the authorization had been made to him 
pursuant to section 178.12 he would have given the authorization. 

. ~ ~ .  ..  - . . . , . .- . . .. 
* . .  . .  

(4) "Chief Justice" de&ed -In this'section, "Chief Justice" means - 
(a) in the Province of Ontario, the Chief Justice of the Supreme Court; 

(b) in the Province of Quebec, the Chief Justice OF the Court of Queen's Bench 
(Crown Side); 

(c) in the Provinces ofNova Scotia, New Bmnswick, Prince Edward Island, 
Alberta and Newfoundland, the Chief Justice of the Supreme Court; 

(d) in the Province of British Columbia, the ChieCJustice ofthe Supreme Court; 

(e) in the Provinces of Manitoba and Saskatchewan, the ChiefJustice of the 
Court of Queen's Bench; 

(f) in the Yukon Territory, the judge of the Supreme Court; and 

(g) in the Northwest Territories, the judge of the Supreme Court. 

(5) InadmissibiIity of evidence- The trial judge may deem inadmissible the evidence 
obtained by means of an interception o fa  private communication pursuant to a 
subsequent authorization given under this section, where he finds that the application for 
such subsequent authorization was based on the same facts, and involved the 
interception of the private communications of the same person or persons, or related to 
the same offence, on which the application for the original authorization 

195. 
195(1) Annual report 

i h j  araihoci=iicns given Lrnnder seaion 188 for which peace otficets to be named in :he report 
who were specially designated by him for the purposes o f  that swtion made applicaticn, 
and interceptions made thereunder iin the immediately preceding year, 

195(2) Xafamatioa respecting authurizatians 



The report referred to in subsection (1) shall, in relation to authorizations and interceptions made 
thereunder, set out 
(a) the number of applications made for authorizations; 
(b) the number of applications made for renewal of authorizations; 
(c) the number of applications referred to in paragraphs (a) and (b)  that were granted, the number 
of those applications that were refused and the number of applications referred to in paragraph 
(a) that were granted subject to terms and conditions; .. . .. .I .C . 

:- . . . . - 
(d) the number of persons identified in an authorization against whom proceedings were - - 
commenced at the instance of the Attorney General of Canada in respect of 
(i) an offence specified in the authorization, 
(ii) an offence other than an offence specified in the authorization but in respect of which an 
authorization may be given, and 
(iii) an offence in respect of which an authorization may not be given; 
(e) the number of persons not identified in an authorization against whom proceedings were 
commenced at the instance ofthe Attorney General of Canada in respect of 
(i) an offence specified in such an authorization, 
(ii) an offence other than an offence specified in such an authorization but in respect of which an 
authorization may be given, and 
(iii) an offence other than an offence specified in such an authorization and for which no such 
authorization may be given, 
and whose commission or alleged commission ofthe offence became known to a peace officer as 
a result ofan interception of a private communication under an authorization; 
(f) the average period for which authorizations were given and for which renewals thereof were 
granted; 
(g) the number of authorizations that, by virtue of one or more renewals thereof, were valid for 
more than sixty days, for more than one hundted and twenty days, for more than one hundred 
and eighty days and for more than two hundred and forty days; 
(h) the number ofnotifications given pursuant to section 196; 
(i) theoffences in respect of which authorizations were given, specifying the number of 
authorizations given in  respect of each of those offences; 
0) a description of ail classes of places specified in authorizations and the number of 
authorizations in which each of those ciasses of places was specified; 
(k) a general description of the methods of interception involved in each interception under an 
authorization; 
(I) the number of persons wrested whose identity became known to a oeace officer a s  a result of -~ -. 

an interception under an authorization; . . - ~ 

~~ .~~ ~~ ~ ~ ~ ~ ~ ~ ~ 

~ ~~~~~ ~~ 

~~~ I m i - n e r a  or  

communication was not adduced in evidence in criminal proceedings commenced at the instance 
ofthe Artorney Gerierai of Canada as a resuit of the investigations. 

195(3) Other information 



The report referred to in subsection (I) shall, in addition to the information referred to in 
subsection (2) .  set out 
(a) the number of prosecutions commenced against officers or servants of Her Majesty in right of 
Canada or members of the Canadian Forces for offences under section 184 or 193; and 
(b) a general assessment of the importanw of interception of private communications for the 
investigation, detection, prevention and prosecution of offences in Canada. 

- . ~- $ ., .~ . . -. -.., .*. : . ' ,\. - . .. - 
195(4) Report to be laid before Parliament - 
The Minister of Public Safety and Emergency Preparedness shall cause a copy of each'ieport 
prepared by him under subsection (I) to be iaid before Parliament forthwith on completion 
thereof, or ifparliament is not then sitting, on any of the first fifteen days next thereafter that 
Parliament is sitting. 

195j5) Report by Attorneys General 
The Attorney General of each province shall, as soon as possible after the end of each year, 
prepare and publish or otherwise make available to the public a report relating to 
(a) authorizations for which he and agents specially designated in writing by him for the 
purposes of section 185 made application, and 
(b) authorizations given under section 188 for which peace officers specially designated by him 
for the purposes of that section made application, 
and i~iterceptions made thereunder in the immediately preceding year setting out, with such 
modifications as the circumstances require, the information described in subsections (2) and (3). 

R.S.C. 1985, c. 27 (1st Supp.), s. 27; 2005, c. 10, s. 34(1)(f)(ix), (x) 

196. 
196(1) Written notification to be given 

The Attorney General of the province in which an application under subsection 185(1) was made 
or the Minister of Public Safety and Emergency Preparedness ifthe application was made by or 
on behalf of that Minister shall, within 90 days after the period for which theauthorization was 
given or renewed or within such other period as is fixed pursuant to subsection 185(3) or 
subsection (3) of this section, notify in writing the person who was the object of the interception 
pursuant to the authorization and shall, in a manner prescribed by regulations made by the 
Governor in Council, certify to the court that gave the authorization that the person has been so 
nctified. 

- - - -  mpenoo lor iioultcatmn 
'iherunnlng oi tile YU days referred to in subsechon (If, or of any osher period fcted pursuant to 

- - ~~- . 

judge :c: defined in seaion 552 for an extension or a subsequeni extension of the period for 
which the aurhorization was given (Ji renewed has been heard and disposed of. 

LYSJ3) Where extension to he grantetl 
Where the judge to whom an application refelred to ir: subsection (21 is made, on the basis of an 
aftidwit submiricd in support of the application, is satisfied that 



(a) the investigation of the offence to which the authorization relates, or  
(b) a subsequent investigation ofan offence listed in section 183 commenced as a result of 
information obtained from the investigation referred to in paragraph (a), 
is continuing and is of the opinion that the interests of justice warrant the granting of the 
application, the judge shall grant an extension, or a subsequent extension, of the period, each 
extension not to exceed three years. 

-. . I . , *,. 
, *,~ - . . 

196(4) Application to be accompanied by affidavit 
An application pursuant to subsection (2) shall be accompanied by an affidavit deposing to 
(a) the facts known or believed by the deponent and relied on to justify the belief that an 
extension should be granted; and 
(b) the number of instances, if any, on which an application has, to the knowledge or belief of the 
deponent, been made under that subsection in relation to the particular authorization and on 
which the application was withdrawn or the application was not granted, the date on which each 
appiication was made and the judge to whom each application was made. 

196(5) Exception for criminal organizations and terrorist groups 
Notwithstanding subsections (3) and 185(3), where the judge to whom an application referred to 
in subsection (2) or 185(2) is made, on the basis of an affidavit submitted in support of the 
application, is satisfied that the investigation is in relation to 
(a) an offence under section 467.1 1,467.12 or 467.13, 
(b) an offence committed for the benefit of, at the direction of or in association with a criminal 
organization, or 
(c) a terrorism offence, 
and is of the opinion that the interests ofjustice warrant the granting of the application, the judge 
shall grant an extension, or a subsequent extension, of the period, but no extension may exceed 
three years. 

R.S.C. 1985, c. 27 (1st Supp.), s. 28; 1993, c. 40, s. 14; 1997,~. 23,s. 7; 2001, c. 32, s. 8; 2001, 
c. 41, ss. 8, 133(10); 2005, c. 10, s. 25 
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