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FACTUM OF THE INTERVENER,
THE MUSLIM CANADJIAN CONGRESS

PART I: OVERVIEW

1. The nigab has proven to be a controversial and polarizing garment, deceptively simple in
its function and design. It is traditionally uniformly black and, save for a narrow slit for the eyes,
it is meant to cover the wearer head-to-toe in a loose, oversized fashion. It is banned in some
countries, culturally mandated in others. The entire purpose of the garment is to make women
anonymous and shapeless — to conceal “the beauty of a woman”, in the words of the Appellant,
by making it impossible to observe her face, her demeanour, her expressions, and her emotions:
one cannot be seduced by a nondescript woman. It is an article of clothing that can be worn for
any number of reasons, ranging from the religious (as that term is understood for the purposes of

section 2(d) Charter jurisprudence), to the cultural, to the political, to the familial.

2. With such diverse motives for donning the niqab, the Muslim Canadian Congress
(“MCC™) asks this Court to affirm the ruling of the Ontario Court of Appeal, especially in
relation to its finding that a particularized section 2(a) inquiry needs to be conducted on a case-
by-case basis. As observed by Justice Doherty, “bright line rules do not work”.! Parties that
advocate that the nigab should always be allowed to be worn by a witness while testitying ofien
promote an agenda that is more transparent than the garment they seek to protect. It is the MCC's
position that this Court's decision in Syndicat Northcrest v. Amselem was never intended to
metely rubber-stamp the application of section 2(a) to all practices that may have a religious
connotation.’ A claim that such a practice is religiously motivated should still be subject to
scrutiny — especially where, as in this case, other non-religious reasons for the praciice exist, and
the practice potentially threatens other Charter rights. While the section 2(«) inquiry need not be

necessarily protracted, it must remain meaningful.

3. In balancing the competing rights of the Appellant’s freedom of religion with the
accused’s right to a fair trial, this Court should employ the Dagenais/Mentuck framework. The

YR v. NS, 2010 ONCA 670, Appellant’s Record [N.S. ONC4]). See also, Justice Abella’s reasons in
Bruker v. Markovitz, 2007 SCC 54, [2007] 3 S.C.R. 607 [Bruker] where she writes at paragraph 2 that
“determmmg when the assertion of a right based on difference must yicld to a more pressing pubhc
lnterest is a complex, nuanced, fact-specific, exercise that defies bright line application”.

* Syndicat Northcrest v. Amselem, [2004] 2 S.C.R. 551 [Amselem].
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MCC’s position is that in this analysis, the salutary effects of promoting gender equality and the
principles of a free and democratic society should weigh heavily against the deleterious effects of
the infringement on freedom of religion. Generally, a witness should remove the nigab where

their credibility is an important issue and where their freedom of religion can be accommodated

by other means.

4. The MCC accepts the facts as summarized by the judgment of the Court of Appeal save
as follows: the decision of the Court of Appeal accepts the contention of the Appellant that the
nigab does not in any way obscure the trier of fact's ability to assess the body language of the

witness. With respect, this is not the case. As observed by Moore J. in the New Zealand case of

Police v. Razamjoo:

As seen by the Court, it {i.e., the nigab] presents the outward observer as having
two principal components or sections: [first] a head covering over the entire head,
face and hair save for a narrow slit through which the eyes can see and be seen;
[second] that head covering is atop an overall loose fitting garment covering the
entire body and almost touching the floor. So the overall effect is that, apart from

height and a very general (possibly misleading) sense_of body bulk, none of the

facial features or physical characteristics of the wearer are observable, [...]

There was...a strong sense of disembodiment, far greater that arises in receiving
evidence by video link or the playing of an evidential videotape. It was all
slightly unreal. The voice of the rogue computer in 200! A Space Odyssey
quickly came to mind as an example of a voice conveying some sense of character
but without an effective physical presence to fill out one's sense of a person. A
telephone call from a complete stranger provides another example.® [Emphasis
Added]

5. Accordingly, it is inaccurate to state that the trier of fact has access to the body language
of a witness wearing a nigab. The niqab is womn to purposefully conceal ali distinguishing
features by both the pious and the opportunistic.* As noted by Moore J., all that is accessible to

the trier of fact are the disembodied voice and eye movements of the witness.

? Police v. Razamjoo, [2005] D.C.R. 408 (D.C. Jan, 14, 2005) at paras. 1, 69 [Razamjoo]; N.S. ONCA at
paras. 55, 73; R v. N.§., SCC Court File No 33989, Factum of the Appellant at p. 13, para. 37 [N.S.
Factum], Appellant’s Record.

* Mariam M. Al Serkal, “Veiled woman attacks and tries to rob man in Sharjah elevator: Police urge
people not to enter lifts if they see strangers” Gulf News (July 12, 2011); Dina Aboul Hosn, “Dubai
Police: Nigab an obstacle to tackling beggars: Women wear the veil (niqab) to conceal their identity,
making it difficult for policemen mendicancy” Gulf News (July 12, 2011).




-3

PART II: POSITION REGARDING THE QUESTIONS IN ISSUE

6. The MCC was granted leave to intervene and seeks leave to make oral submissions the

following issues:

(@  The importance of a comprehensive and particularized inquiry into a claim by a
witness that his or her section 2(a) rights are engaged in a particular case; and

(b)  The balancing of competing Charter rights in this context, particularly in light of
the incompatibility of the complainant’s section 2{g} rights with Canadian values,
such as gender equality and the open court principle, and the accommodation
measures that can be employed during the complainant’s testimony.

PART III: STATEMENT OF ARGUMENT
(a) The Importance of a Comprehensive, Particularized Inquiry

7. In order to establish that the right to freedom of religion is engaged by a witness, the
party asserting the right bears the onus of establishing the following:

(a)  that the witness has a practice or belief that has a nexus to religion and is
not secular in nature;

(b)  that the witness is sincere in this belief; and

(¢)  that the conduct in guestion interferes with his or her ability to act in
accordance with his or her religious beliefs in a manner that is more than
trivial or insubstantial.’

8. Any presumption that a given practice or belief is religious in nature would be
inconsistent with the subjective approach to freedom of religion demonsirated by section 2{(a)
jurisprudence. The question is not what a particular practice or belief may mean to the religious
community at large, but rather to the individual claimant. This is especially true where the
practice in question, such as the wearing of the nigab, has traditionally carried both religious and
non-religious significance. As noted by constitutional scholér Steven Houchin, the purpose of

wearing the veil may be:

* Amselem, at paras. 57-59, 139; see also Albertav. Hutterian Brethren of Wilson County, [2009] 2 S.C.R.
567 at para 32 [Hutterian Brethren].
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For the fulfillment of a religious obligation, cultural practice, or as a symbol of
political conviction. Other Muslim women may veil simply te improve family
relations, °

For this reason the Quebec Commission for Human Rights concluded in relation to the hijab that

“|¢ porté du hidjab ne comporte pas nécessairement un sens religieux.”’

9. A meaningful and particularized section 2(a) inquiry must be held in each case where
freedom of religion is raised by an applicant. In her written argument, the Appellant relies on the
majority decision of this court in Amselem to the effect that courts are not the arbiter of religious
dogma and that, accordingly, once N.S. demonstrates a sincere practice with a religious nexus
“Her niqab is Charter protected. No more inquiry is needed”.® With respect, such a narrow
reading of Amselem would mean, in practical terms, that there is no section 2(a) inquiry at all.
There is nothing in the language of this Court’s decision to support this position. At minimum,

the following questions ought to be asked of a witness wearing a niqab:

. What is the purpose of her wearing the nigab? Does she wear a nigab for a
religious reason? Is it a manifestation of a cultural practice? It is a political
statement? Or is it something that her husband or father insists that she wear?

. If the practice is religiously motivated on a subjective level, does it admit to any
exceptions? In Islamic countries there are exceptions permitting the removal of
the nigab in front of non-family members for a number of reasons, including
when a woman must testify in a court case'® or for photographic identification.’
In Canada, a woman must either exist in "self-selected segregation"'? or regularly
be prepared to remove her nigab or burka when interacting with society at large,
including at airports, border crossings, banks, police stations, voting booths, when
pulled over on highways, and at some public institutions. What exceptions has

¢ S. Houchin, “Confronting the Shadow: Is Forcing a Muslim Witness to Unveil in a Criminal Trial a
Constitutional Right, or an Unreasonable Intrusion?” 36 Pepp. L. Rev. 823 at 834,

7 Avis sur les directives de la Régie de L’ Assurance Maladie du Québec en matiére d’accommodement
raisonable, Commission des droits de la personne et des droits de Ia jeunesse Québec, March 2010 at 1.2.
® This is inconsistent with the position that the Appellant took at the Court of Appeal: see N.S. ONCA at
para. 66: “I note that Mr. Butt, in oral argument, advised the court that N.S. weicomed the opportunity to
explain to a judge why she felt the very real obligation to wear her nigab while testifying”.

® N.S. ONCA at para 68.

" Re Amendment of Rule 611 of the Michigan Rules of Evidence, Michigan Supreme Court, August 25,
2009, pp. 9-10, per Markman J. at pp. 5-6, per Corrigan J,

"' Freeman v. Dept. of Highway Safety and Motor Vehicles, 924 So. 2d 48 at 56 (5th District).

2R v, N.S (2009), 95 O.R. (3d) 735, 191 C.R.R. (2d) 228 (Ont. Sup. Ct.), para. 141 [NS Sup. C1],

Appellant’s Record.
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the applicant been prepared to live with in the past? Would she be prepared to
entertain such exceptions now?" :

. Is there anything in the applicant's insistence on wearing the nigab while
testifying that is inconsistent with other current practices?'*

. Are there "constructive compromises™ or accommodations available which could
minimize any interference with her desire to wear the nigab? For example, could
she wear a niqab with a different fabric or style?”® Would she be willing to
remove her nigab if there was a female judge and all female court staff? If the
public were banned from the court room? If she were cross-examined by female
counsel? If she testified by CCTV alone in a different room?*®

10.  If the above inquiry reveals that the applicant's practice of wearing the nigab admits to
exceptions which are reasonably similar to the experience of testifying in court (whether with
constructive accommodation measures or otherwise), there ought to be a finding that the
applicant's section 2(a) rights are not engaged. It is immaterial whether the finding is that the
applicant has not satisfied the burden of establishing a sincerely held religious belief or, if that
belief has been adequately established, that the record does not demonstrate an interference with

that right which is substantial or non-trivial: the end result is the same.

(b)  Balancing Competing Charter Rights

11.  Competing Charter rights are engaged in this appeal: the Appellant’s right of freedom of
religion protected by section 2(a) of the Charfer on one hand, and the accused’s right to a fair
trial, including the right to full answer and defence protected by section 7 of the Charter, on the

other,

12. The MCC submits that the framework from Dagenais v. Canadian Broadcasting
Corporation and R. v. Mentuck, as also applied in R v. Mills, which incorporates the
proportionality considerations from R.. v. Oakes, should be engaged where two Charter rights

B N.S. Sup. Ct.; F. Leslie Seidle, “Comparative Research and Analysis: Country Profiles”, Commissions
on the Accommodation and Integration of Immigrants and Minovities, (77 January 2008), p. 13; “Woman
expelled from CEGEP for refusing to remove nigab”, CTV (2 March 2010); “YouTube Video prompts
probe into airline checks”, Toronto Star (2 August 2010); Nelson Wyatt, “Police say women would face
charges for refusing to remove niqab for mugshot” Winnipeg Free Press (3 March 2010).

Y Multani v. Commission scolaive Marguerite-Bourgeoys, 2006 SCC 6 at para. 35.

15 N.S. ONCA at para 86.

16 N.S. Factum at pp. 17-18, paras. 49-53.
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appear to be in conflict.”” In this: case, the MCC submits that the following framework is
appropriate: with necessary and reasonable accommodations in place, the salutary effects of the
order outweigh the deleterious effects on the rights and interests of the individuals and the
public, including the effect on the right to freedom of religion and conscience, the efficacy of the

administration of justice, and access to justice.

(i) The Salutary Effects of Promoting the Principles of a Free and Democratic Society
and Gender Equality

13.  This Court has recognized that the scope and ambit of freedom of religion must be
informed by Canada’s overriding commitment to equality rights. In Bruker, Justice Abella noted
that the husband’s claim to exercise his freedom of religion was being invoked in a manner that
undermined Canada’s fundamental values, including the eradication of gender discrimination,

and ultimately held that any violation of his freedom of religion was accordingly justified.'®

14.  The action that the Appellant secks to protect under section 2(a) — the wearing of a face-
covering in court — is far removed from core Charter values, in that it is inconsistent with gender
equality and the full participation and integration of marginalized groups into Canadian society.

The covered female face is a reminder to the wearer that she is not free, and to the observer that

she is a possession. 19

15. Numerous bodies, including the French Parliament, the European Court of Human
Rights, the Quebec government and the Quebec Human Rights Commission have recognized
that the wearing of a religious face-covering such as the niqab is an unequal and potentially

isolating practice for women..?’

16.  In Dahlab v. Switzerland, the European Court of Human Rights considered the case of a

primary school teacher who wore an Islamic headscarf. The Court noted that wearing the

" Dagenais v. Canadian Broadcasting Corporation, [1994] 3 S.C.R. 835; & v. Mentuck, 2001 SCC 76,
[2001] 3 S.C.R. 442; R. v. QOakes, [1986] 1 S.C.R. 103; see also R. v. Mills, [1999] 2 S.C.R. 668.

' Bruker, supra, at para 80,

' Barbara Kay, “The burka — not worn, but ‘born’, The National Post, (March 26, 2010).

2 Bill 94, An Act to establish guidelines governing accommodation requests within the Administration
-and cerigin institutions, 1st Sess, 39® Leg, Quebec, 2010; see also the “Rapport 4 application du
principe de laicité dans les écoles, colleges et lycées publics”, Assemblée Nationale, 29 Janvier 2004 (the
“Clément Commitiee” Report), Part 2,B,1, p. 19. A
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Islamic headscarf could not easily be reconciled with the message of tolerance, respect for
others, equality and non-discrimination that all teachers in a democratic society should convey to

their pupils.”’

17.  Furthermore, allowing a witness to testify without being seen violates the open court
principle and, accordingly, is contrary to the values of a free and democratic society. The open
court principle embodies more than freedom of the press or simple physical access to the court
room; rather, it is an expansive concept that includes the ability of the public to literally “see and

hear the participants” in a court case.”

18.  The MCC supports the submissions of the Attorney General of Ontario with respect to
the importance of demeanour evidence and the open court principle. In this case, it is
particularly important that the witness who asks to wear the nigab is the complainant and that
credibility will be the central issue at trial. It is relevant to consider the issues in the particular

trial, and the role of the particular witness and their evidence at trial when considering the

salutary effects of the infringement.??

19.  Bearing in mind that the importance of a witness’ evidence at trial may not become
apparent until that witness gives evidence and is cross-examined, the open court principle
requires that the judge or jury should at the very least be given the opportunity to maké that
assessment by being allowed access to all witnesses® demeanour to the greatest extent possible.
In the case of R v. Wafig Sayed, a criminal case from Australia, a judge ordered that a Muslim
woman who was summoned to witness in a case of theft testify without her nigab. Justice Deane
acknowledged that while demeanour is not the only means by which the reliability and
credibility of her testimony may be assessed, the issue is whether “the jury should have the
opportunity to be so assisted”.**

20.  In Razamjoo, a criminal case from New Zealand, the court commented on both gender

equality and the open court principle in the context of the request of two Muslim witnesses to

2 Dahlab v. Switzerland, European Court of Human Rights, Judgment of February, 2001, Appl. Nr.
42393/98.

2 See the Auckland District Court’s consideration of this issue in Razamjoo at para. 43.

B R v. Wafig Sayed, 19 August 2010, Perth 154/2010(WADC), Justice Deanne.

“ Ibid. pp. 1054-1060
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testify wearing burkas. The defendant argued that the burka interfered with his right to a fair and
public trial. After weighing the right to freedom of religious and the guarantees under the New
Zealand criminal justice system, the court ordered the women to unveil. The court held that to
do otherwise would undermine the basic values of New Zealand’s free and democratic society
because criminalr justice must be “administered publicly and openly.” The court was also
concerned that if a woman’ testimony were given less weight if she remained veiled this would
create a “lesser class of witness,” which would “undermine the central concept of equality” and
“hearken the legal systems very different to our systems in which a person’s sex, race or social

position determines how much weight can be given to his—her evidence.””

(ii)  The Deleterious Effects are Outweighed by the Salutary Effects

21.  The claim for protection of a religious practice must be balanced and reconciled with
countervailing rights, values, and harm, including the extent to which it is compatible with
Canada’s fundamental values. Freedom of religion is subject to at least five separate limitations

in Canadian law: public safety, order, health, morals and the fundamental rights and freedoms of

others.?®

22.  The deleterious effects of a limit on freedom of religion require the consideration of the
impact in terms of Charter values such as liberty, human dignity, equality, autonomy and the
. enhancement of democracy.”” These competing interests were stated by Justice Abella in Bruker

as follows:

The right to have differences protected, however, does not mean that those
differences are always hegemonic. Not all differences are compatible with
Canada’s fundamental values and accordingly, not all barriers to their expression
are arbitrary. Determining when the assertion of a right based on difference must
vield to a more pressing public interest is a complex, nuanced, fact-specific
exercise that defies bright-line application. It is, at the same time, a delicate
necessity for protecting the evolutionary integrity of both multiculturalism and
public confidence in its importance,?®

23 Razamjoo at paras 71, 103.

% Ross v. New Brunswick School District No. 15, [1996] 1 S.C.R. 825 at para. 72.
2" Hutterian Brethren, supra, at para. 88.

2 Bruker, supra, at para 2.
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23.  When considering the impact of any infringement on the appellant’s freedom of religion,
the Court should rely by analogy on the section 2(b) jurisprudence and consider whether the
religious belief or act is at the core of freedom of religion. Section 2(&) jurisprudence has heldl
that it is easier to justify infringing expression which undermines Canadian values as a free and
democratic society when the expression in question is removed from the “core values”
underlying the Charter right®® The Court may not be the arbiter of religious dogma, but it is

perfectly suited to be the arbiter of Canadian values as a free and democratic society.

24, By analogy, the MCC submits that the deleterious effects of infringing section 2(a) rights
are lessened when the religious practice or belief is removed from the core values of a free and
democratic society, This approach is also consistent with section 2(u¢) jurisprudence: as
Tacobbuci and Major JJ. concluded in B.(R) v. Children’s Aid Society of Meirapolitan Toronio:

- “although the freedom of belief may be broad, the freedom to act upon those beliefs is

considerably narrower.” "

25.  Moreover, the impact of the infringement on the appellant’s rights can be diminished
through accommodation. The MCC supports testimonial accommodation for such witnesses as
- far as is reasonably possible in the circumstances. For example, in Razamjoo, the court ordered
that no one but the judge, counsel and court staff would see the witnesses unveiled and suggested

using a screen to minimize intrusion.

PART IV: COSTS

26.  The MCC seeks no costs and asks that no costs be awarded against it,

PART V: ORDER REQUESTED

27.  The MCC seeks permission to present oral argument not exceeding 10 minutes, and
submits that (subject to the basis on which the MCC was granted leave to intervene) the ruling of
the Ontario Court of Appeal, especially in relation to its finding that a particularized section 2(a)

inquiry needs to be conducted on a case-by-case basis, be affirmed.

¥ R v. Lucas, [1998] 1 S.C.R. 439 at para 34.
* B.(R) v. Children’s Aid Society of Metropolitan Toronto, [1995] 1 S.C.R. 315, 21 OR (3d) 479 at 226.
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Tyler Hodgson
Counsel for the Intervener,
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Heather Pessione
Counsel for the Intervener,
Muslim Canadian Congress

Ewa Krajewska
Counsel for the Intervener,

. Muslim Canadian Congress
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INTRODUCTION

la Régie de l'assurance maladie du Québec (ci-aprés « RAMQ ») s'est adressée a la
Commission afin d'obtenir un avis sur la conformité de ses directives en matizre

d’accommodement raisonnable. Ces directives visent trois situations :

1- Refus de se faire servir par un employé du centre d'appels issu d'une communauté

culturelle;
2- Refus de se faire servir par une employée du bureau d’accueil qui porte le hidjab;
3- Clientes qui portent un nigab ou une burka et qui demandent que la vérification de leur

identité et I'authentification soient faites par un agent de sexe féminin.

1 REFUS D’ETRE SERVIS PAR CERTAINS EMPLOYES

Les deux cas de refus par la clienttle de se faire servir par certains employés de la RAMQ visés

par ces directives aménent une réponse négative de la part de la RAMQ. Celle-ci n‘accepte pas

de telles demandes.

Dans ces deux cas, a directive est conforme 2 la Charte puisque les demandes formulées par la

clientele ne refévent pas de 'accommodement raisonnable.

1.1 Refus de se faire servir par un employé du centre d’appels issu d'une
communauté culturelle

Dans le cas ot un client ou une cliente refuserait de se faire servir par un employé du centre
d'appels issu d'une communauté culturelie ou de sexe féminin', cette personne est invitée a

communiquer & nouveau avec fa RAMQ. Il n'y a pas d'accommedement.

! La directive, malgré son intitulé, prévoit aussi le cas du refus fondé sur le fait que 'employée soit une
femime méme si aucun client n'a exprimé un tel refus.

Page 1
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Notons qu‘aucune de ces situations ne s'est déja produite, hormis qu'une employée issue d'une

communauté culturelle a recu des remarques désobligeantes.

Il ne sagit manifestement pas d'une situation ol le concept d'accommodement raisonnable
trouve application. En effet, il n'y a pas dans cette situation d'atteinte au droit & I'égalité du
client puisqu'a son égard aucun motif de discrimination ne peut étre invoque. 1l s'agit plutot de
I'expression de préjugés fondés sur le fait que I'employé a un accent, donc probablement liés a
son origine ethnique ou nationale ou de préjugés liés a son sexe. Ce type de demande de la
clientele est de nature discriminatoire et porte atteinte 2 la dignité des employés de la RAMQ.

De telles demandes ne doivent donc pas étre acceptées.

Il est toutefois surprenant de trouver une telle directive sous Fintitule des accommodements
raisonnables puisque ce type de situations vise plutot des comportements discriminatoires et
inacceptables de la part de la clientéle, tout comme les gestes ou les comportements menagants

ou violents.

1.2 Refus de se faire servir par une emnployée du bureau d'accueil qui porte le
“hidjab

Dans le cas d'un client ou d'une cliente qui refuse de se faire servir par une employée qui porte
le hidjab, il ne s'agit pas d'une situation ol le droit a I'égalité du client ou de la cliente est
compromis puisqu'aucune atteinte aux droits de fa clientele sur la base d'un des motifs
énuméres a l'article 10 de la Charte n'est invoquée. Une telle demande de la part de la clientele
releve plutdt d'une préférence qui constitue en fait une atteinte au droit 2 I'égalité de
I'employée en cause. La RAMQ indique dans sa directive que cette personne devra refaire la file
d'attente, reprendre un numéro et attendre qu'un autre poste d'entrevue se libére. I n'y a donc

pas d’'accommodement qui est consenti.

Page 2
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Cette situation nous ameéne cependant a considérer si la liberté de conscience et de religion de
la clientzle peut étre invoquée. D'abord, on peut affirmer que le client ou la cliente qui refuse
d'étre servi par une employée qui porte le hidjab parce qu'il considere que cest un signe

religieux, n'est pas en situation o une croyance ou une pratique religieuse lui est imposée,

Le port du hidjab ne comporte pas nécessairement un sens religieux. La Commission a deja
abordé, notamment dans son document de réflexion La Charte et la prise en compte de la religion

dans I'espace public, la question des multiples sens gue peut comporter le port du hidjab? :

« It n'en demeure pas moins que la Commission souscrit & la position de la Cour
supréme selon laguelle I'examen de ia sincérité du demandeur doit &tre aussi restreint
que possible afin de ne pas s'apparenter a une forme “d'inquisition religieuse” qui aurait
pour cible les convictions les plus intimes de I'étre humain. Tel que le soulignait
récemment la Commission®, cette approche fibérale de la fiberté religieuse est bien la
méme que celle qui I'amenait, dans son document de réflexion de 1995° sur les défis
posés par la gestion du pluralisme religieux, & conclure gu'on ne pouvait se substituer
aux principales intéressées pour déterminer le sens que revét le port du foulard
islamique. »

La détermination de la signification religieuse ou non du port du hidjab releve donc de la
personne qui le porte. Aussi, le seul fait qu'un client y voit un symbole religieux ne constitue pas
une assise pour considérer que ce symbole porte atteinte 2 sa liberté de conscience. En effet, Ia

liberté de conscience ou de religion telle que reconnue tant par les tribunaux que par le droit

z COMMISSION DES DROITS DE LA PERSONNE ET DES DROITS DE LA JEUNESSE, Document de réflexion : La Charte et la
prise en compte de la refigion dans Fespace public, Paul Eid et M* Pierre Bosset, (Cat. 2.113-2.11) juin 2008, p.
9, [En ligne].

2 COMMISSION DES DROITS DE LA PERSONNE ET DES DROITS DE LA JEUNESSE, Réflexion sur fa portée et les limites de

I'obligation d"accommodeinent raisonnable en matiere religieuse, M® Pierre Bosset, (Cat. 2.120-4.20.1), 2005, p.
10.

¢ COMMISSION DES DROITS DE LA PERSONNE ET DES DROITS DE LA JEUNESSE, Le plurafisime religieux au Québec : un

defi d'sthigue sociafe, (Cat. 7.113-2.1.1), 1995, pp. 12-13.

Page 3
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international n'est pas absolue. Ce passage du document de reflexion de la Commission® précise

le contenu de la liberté religieuse et de la liberté de conscience !

« Telle que définie par fa Cour, la liberté religieuse comporte donc une dimension
positive {le droit de professer ses croyances religieuses et de les mettre en pratique par
le culte ou par Jeur enselgnement et leur propagation) et une dimension négative (le
droit de ne pas se voir imposer une pratique ou une norme contraire a ses croyances
religieuses)®. Une telle approche, axée sur fa double dimension de la liberté de religion,
est d'aifleurs en accord avec le Pacte international relatif aux droits civils et politiques,
dont le Canada est signataire’. Notons par ailleurs gue la Cour supréme® estime que le
demandeur qui prétend qu'on a porté atteinte a sa liberté de religion doit “démontrer
que la disposition Iéglslatlve ou contractuelle {ou la conduite) contestée entrave d'une
manietre igni sa capacité d'agir en conformité avec ses
croyances religieuses™. 1l s'ensuit que seules les normes, mesures ou pratiques qui
restrefgnent d'une maniére plus que négligeable la capacité du croyant d'agir
conformément 2 ses convictions religieuses sont protégées par les chartes.

En outre, la liberté de religion et de conscience protége également le droit de n'adhérer
a aucune religion, ainsi que le droit  lincroyance (athéisme et agnosticisme} :

“Historiquement, ia foi et la pratique religieuses sont, a bien des égards, des archétypes
des croyances et manifestations dictées par la conscience et elles sont donc protégées

par la Charte WWW
l

rr 1[}

0

COMMISSION DES DROITS DE LA PERSONNE ET DES DROITS DE LA JEUNESSE, préc., niote 2, p. 2 et 10.

losé WOEHRLING, « L'abligation d'accommodement raisonnable et Vadaptation de la société a la diversite
religieuse », (1998) 43 RD. McGill 325, 2 la p. 371; COMMISSION DES DROITS DE LA PERSONNE ET DES DROITS
DE LA JEUNESSE, Mémoire présenté & la Commission de I'éducation de I'Assembiée nationale sur la place de Ja

refigion & l'scole, 1999, p. 6, cat. 2.412-89.1,
Pacte international refatif aux droits civils et politigues, {1976) 993 RT.N.U. 187 {ci-apres « Pacte ») :

art. 18(1) : « Toute personne a droit a la liberté de pensée, de conscience et de religion, ce droit implique
la fiberté davolr ou d'adopter une religion ou une conviction de son choix, ainsi que la liberté de

manifester sa religion ou sa conviction, individuellement ou en commun, tant en public qu'en privé, par le
culte et Faccomplissement des rites, les pratiques et I'enseignement » (nos soulignés).

art. 18(2} : « Nu! ne subira de contrainte pouvant porter atteinte & sa liberts d'avoir ou d'adopter une
religion ou une conviction de son choix ».

R. c. Jones, [1986] 2 R.C.S. 284, a la page 314; R c. Edwards Books and Art Ltd,, [1986] 2 RCS5. 713, 2 la
page 759; Syndicat Northcrest c. Amselem, [2004] 2 R.C.S. 551,

Syndicat Northcrest ¢. Amselem, préc., note 8, par. 59 (nos soulignés).
R. c. Big M Druy Mart, [1985] 1 R.C.S. 295, 336-337, par. 123 (nos soulignés).
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L'expression de cette préféerence par un client de la RAMQ releve plus a notre avis de la
question de ce que I'on a appelé « conflits de valeurs » que d'une question de conflits de droits.
Le port du hidjab qu'il soit considéré comme un signe religieux ou non ne semble pas dans les
circonstances comporter d'élément de partialité dans la prestation de service par 'empioyée.
En effet, le seul fait que 'employée porte un hidjab ne peut permettre de conclure que le
service qu'elle doit rendre sera d'une quelcongue facon affecté par ses croyances religieuses ou
qu'elle imposera au client une pratique ou une norme qui serait contraire & sa liberte de
conscience. |l ne peut non plus permettre de conclure que la neutralité de Iinstitution publique

est remise en cause puisque le service offert demeure neutre.

Dans son document de réflexion’, la Commission a abordé cette question en concluant que
ces « conflits de valeurs » ne relévent pas du domaine d'application de la Charte s'il n'y a pas de
véritables conflits de droits en cause. Cependant, la Charte référe & certaines valeurs,

particulizrement dans le cadre de la clause justificative de I'article 9.1 qui prévoit :

« Les libertés et droits fondamentaux s'exercent dans le respect des valeurs
démocratiques, de l'ordre public et du bien-étre général des citoyens du Québec.

La loi peut, & cet égard, en fixer la portée et en aménager I'exercice. »

Pour la Commission, le recours a ces valeurs nie peut se faire que dans le contexte ol d'autres

droits ou libertés sont remis en cause par F'exercice d'un droit fondamental :

« Notons cependant que l'article 9.1 n'entre en jeu (pour reprendre les termes mémes
de cet article) que si le “respect” des valeurs démocratiques est compromis par
“I'exercice” d'une liberté ou d'un droit fondamental. Nous touchons ici un point
important, a savoir 'objet méme d'une charte des droits en général et d'une disposition
limitative comme Varticle 8.1 en particulier. Pour le dire sans ménagement: "le droit

H COMMISSION DES DROITS DE LA PERSONNE ET DES DROITS DE LA EUNESSE, préc., note 2, p. 52 et suiv.
12 Id. p. 53,

Page &
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n'est pas un exercice philosophique, ni un positionnement politique™ : plus modeste,
son objet est d'aménager concrétement P'exercice des droits et libertés, de fagon &
éviter que d'autres droits ou libertés soient enfreints. »

S'inspirant du juriste Jean-Frangois Gaudreault-Desbiens', la Commission écarte du champ

d'application de la Charte de tels types de conflits™ :

« L'argument de I'offense aux valeurs cansiste & soutenir que certains signes associés &
linégalité des sexes devraient é&tre interdits parce quiils sont “intrinséquement”
offensants®. Gaudreault-Desbiens montre que cet argument est problématique a plus
d'un titre. D'abord, I'argument méconnait le caractére polysémique du signe religieux
{...]: ensuite, I"offense” dépend de celui qui recoit ou percoit fe signe en question, et en
ce sens, elle présente un caractére éminemment subjectif; enfin, Fargument de l'offense
risque de se retourner contre ceux-ta mémes qui I'invoguent pour justifier linterdiction
d'un signe religieux, car le méme argument pourra un jour étre utilisé par ceux
qu'offenserait I'expression d'un point de vue subjectivement ressenti comme portant
atteinte 4 leurs valeurs religieuses””.

Problématique, F'argument de “'offense aux valeurs” I'est aussi parce qu'il demande au
droit de trancher des controverses & la manigre des philosophes ou des éthiciens. Or,
limportance du contexte factue! pour la solution des problématiques de droits et
libertés fut bien mise en lumigre par la Cour supréme dans le Renvoi relatif au mariage
entre personnes du méme sexe, Essayer de trancher de telles controverses dans un vide
factuel, rappelait alors la Cour, “banaliserait Ja Charte [canadienne des droits et libertés]

14

15

17

Pierre BOSSET, Limites de I'accommedement : fe droit a-t-if tout dit?, Commission des droits de la personne et
des droits de la jeunesse, (Cat. 2.500.130), 2007, (article publi¢ initialement dans la revue Ethique publique,
vol. 8, n° 3, avril 2007, pp. 165-168), 4 la p. 167.

Jean-Frangois GAUDREAULT-DESBIENS, « Quelques angles morts du débat sur accommodement
raisonnable 4 la lumigre de fa question du port de signes religieux & I'école publique : réflexions en forme
de points d'interrogation », dans Myriam IEZEQUEL {dir.), Les accommodements raisonnables : quoi, comment,
Jjusqu'oir 7 Des outils pour fous, Cowansville, Editions Yvon Blais, 2007, p. 241-287.

COMMISSION DES DROITS DE LA PERSONNE ET DES DROITS DE LA JEUNESSE, préc., note 2, p. 53 et 54.

Gaudreauit-Deshiens distingue deux versions de ['argument. Une premigre tend a proscrire tel signe
religieux parce qu'it offense une valeur sociale importante. Une deuxieme version justifie fa proscription,
non seulement au nom de I'fmportance de la valeur sociale en cause, mais aussi parce que ladite valeur est
consacrée dans la Constitution {ou dans un instrument quasi constitutionnel comme la Charte).

J.-F. GAUDREAULT-DESBIENS, préc., note 14, aux pp. 253-260.
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et produirait inévitablement des opinions mal motivées™™. Cette mise en garde peut
aisérnent étre transposée dans le contexte de la Charte québécoise. »

Ainsi, nous sommes davis que la situation en cause ne releve pas du domaine de
Faccommodement raisonnable mais plutot du domaine des conflits de valeurs. De plus, pour les
raisons mentionnées plus haut, le seul fait qu'une employée porte un hidjab ne peut en soi

constituer une atteinte a la liberté de conscience et de religion de la clientele. La RAMQ n'a

donc aucune obligation d'accommodement.

2 CLIENTES PORTANT LE VOILE INTEGRAL

2.1 Les directives

Le nigab ou la burka sont des vétements qui couvrent entierement une femme, a 'exception de
ses yeux dans le cas du nigab ou permettant a celle-ci de voir a travers un grillage au niveau des

yeux dans le cas de la burka.

La directive de la RAMQ s'applique pour ces clientes lorsquelles se présentent aux fins de la

vérification de leur identité et de l'authentification de leurs documents d'identité. Avant le 14

octobre 2009, la mesure d'accommodement prévue dans la directive de la RAMQ prévoyait

deux étapes. La premigre est celle de la vérification et de l'authentification des documents

d'identité :

« Lorsque le numéro de la cliente est appelé, celle-ci se dirige vers le poste d'entrevue
affiché, auquel est assigné un agent de sexe masculin ou féminin. L'agent procéde a
I'analyse et au traitement du dossier, It doit vérifier Fidentité de la cliente, ce qui exige
qu'elle dévoile son visage. Si la cliente, ou son conjoint, refuse de le faire parce
que P'agent est un homme et demande que cette vérification soit faite par
une femme, 'agent demande 3 une collegue ou une chef d'équipe de

" Renvoi relatif au mariage entre personnes du méme sexe, [2004] 3 R.C.S. 698 (par. 57), citant: Mackay c.
Manitoba, [1988] 2 R.C.S. 357, 361.
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procéder & cette vérification et de Iui confirmer que lidentité de la cliente
correspond aux documents d'identité fournis. »

La deuxieme étape est celle de la prise de la photographie :

« Une fois l'entrevue terminée, la cliente est dirigée vers la salle d'attente ol son
numéro sera rappel¢ pour la prise de photo. L'appel des numéros en attente pour la
prise de photo se fait en fonction de 'heure d'arrivée dans cette file d'attente. L'agent
qui a fait I'entrevue avertit son chef d'équipe de la situation pour s'assurer gu'au
moment ol le numdro de la cliente est appelé, elle ait accés & un poste photo oit un
agent de sexe féminin est assigné. »

Depuis le 14 octobre 2009, la RAMQ applique ce qu'elle appelle une mesure transitoire qui
consiste a aviser le chef de service ou un chef d'équipe de sexe féminin dés l'arrivée d'une
cliente qui porte un voile intégral. On dirige alors cette cliente vers le poste de la chef d'équipe
de sexe féminin ou un poste désigné par la chef d'équipe ou il y a une employée de sexe
féminin. Lorsque ce poste de travail devient libre et que le numéro de la cliente est appelé en
respectant |'ordre d'appel des numéros selon I'heure d'arrivée des clients, 1a cliente est appelée

et son dossier est donc traité par une empioyée'de sexe féminin,

La RAMQ envisage une autre option qui est de ne pas accommoder une telle cliente en lui

demandant de refaire la file d'attente. li n'y aurait alors pas d'accommodement consenti.

2,2 Analyse

Jusqu'au 14 octobre 2009, la directive prévoyait, 2 I'étape de la vérification de I'identité, que
I'agent masculin devait faire appel a une collegue ou une chef de service afin de vérifier si
lidentité de la cliente correspond aux documents fournis, Il faut comprendre quil s'agit
ﬁniquement d’'une confirmation que le visage de la cliente correspond aux photos d'identité
produites au dossier. [l faut également comprendre que [‘agent n'est pas dépossédé du dossier

une fois que la vérification visuelle est confirmée par une colidgue ou une chef de service.
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La RAMQ dispose de deux centres de service. Le centre de service de Montréal, le seul qui a
recu de telles demandes d’accommodement, recoit 118 Q00 visites par année. En 2008-2009,

parmi ces 118 000 visites, 10 ont fait I'objet d'une telle demande. En comparaison, lautre

centre est a2 Quebec et recoit 28 000 visites™.

Dans les mesures transitoires depuis le 14 octobre 2009, la RAMQ n'attend pas qu'il y ait une
demande d’accommodement et prend des mesures pour que la cliente soit servie par une
femme. Depuis I'application de ces mesures transitoires, aucune cliente portant le voile intégral

ne se serait présentée aux bureaux de la RAMQ.

2.2.1 Le concept de I'obligation d’accommodement raisonnable

Dans son document de réflexion®, la Commission a analysé les fondements et la portée de la
notion d'accommodement raisonnable, ainsi que les balises qui permettent de déterminer les
limites au-dela desquelles une mesure d'accommodement cesse d'étre ‘raisonnable. Nous

croyons utile d'en reprendre les principaux points.

On y*' rappelle que Faccommodement raisonnable : « est considéré depuis plus de deux decenies

comme une “conséquence naturelle” de ce droit a I'égalité »

Sans étre inscrite dans le texte méme de la Charte, cette obligation d'accommodement est une

création jurisprudentielle et peut étre définie comme suit :

i Ces données ont 6ié présentées par le Président directeur-général de la RAMQ 2 la Commission des
relations avec les citoyens de I'Assemblée naticnale, le 7 octobre 2009,

2 COMMISSION DES DROITS DE LA PERSONNE ET DES DROITS DE LA IEUNESSE, préc., note 2.

2 id., p. 49.

u Cormnission ontarienne des droils de fa personne (O"Malley} ¢. Simpsons-Sears, [1885] 2 R.C.S. 5386, 554.
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« une obligation juridique, applicable dans une situation de discrimination, et consistant a
aménager une norme ou une pratique de portée universelle dans les limites du
raisonnable, en accordant un traitement différentiel 4 une personne qui, autrement,
serait pénalisée par I'application d'une telle norme. »3,

Déveioppée dans le contexte de la discrimination en emploi, {'obligation d'accommodement
raisonnable s'applique également aux relations entre une entreprise et ses clients, ou encore

entre une institution et ses usagers®.

De plus, quant au fardeau de la preuve et quant a la responsabilité des parties dans le contexte

de l'accommodement raiscnnable, la Commission, dans son document de réflexion, rappelle

que®:

« Selon la doctrine et la jurisprudence, I'obligation d’accommodement raisonnable, et
donc fe fardeau de la preuve, incombe a Pentreprise ou l'institution mise en cause. i ne

- pourrait en étre autrement puisque cette dernigre est la mieux placée pour savoir de
guelles ressources elle dispose pour mettre en ceuvre la mesure d'accommodement
demandée, Dans le cadre de cette preuve, I'entreprise ou linstitution devra démontrer
qu'elle a négocié de bonne foi avec le demandeur, donc qu'elle a consenti des efforts
sérieux pour essayer d'arriver a une solution négociée avec ce dernier. En contrepartie,
I'obligation de négocier de bonne foi est réciproque puisque le demandeur devra
coopérer avec lemployeur ou [institution en acceptant tout accommodement
raisonnable proposé, méme si ce dernier n'est pas parfait®®, Cette exigence d'ouverture
réciprogue de la part des parties dans leur recherche d'un accommodement raisonnable
peut étre rattachée plus largement 2 la nécessité, tant pour les détenteurs de droits que
pour les institutions, de contribuer & “préserver la structure sociale dans laquelle chaque
droit peut étre protégé sans porter atteinte indGiment aux autres”.»?.

s COMMISSION DES DROITS DE LA PERSCNNE ET DES DROITS DE LA JEUNESSE, Dréc., note 2 p. 32, citant Pierre
BOsSET, « Les fondements juridiques et I'évolution de Vobligation d’accommodement raisonnable», dans
Myriam JEzEQUEL {dir.), Les accommodernents raisonnables : quoi, comment, jusqu'ol 7 Des outils pour tous,
Cowansville, Editions Yvon Blais, 2007,

u id, p. 34,
= id, p.37. _
% L WOEHRLING, préc., note 6, 344-345.

z Commission ontarienne des droits de la personne (O'Malley) c. Simpsons-Sears, préc., note 22, par. 22.
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L'obligation d’accommodement raisonnable nait d'une situation de discrimination et consiste a
accorder un traitement différentiel & une personne qui, autrement, serail pénalisée par

Fapplication d’'une norme de portée universelle.

Quant au motif de discrimination en cause, soulignons d'abord que l'interprétation de la fiberté
religieuse s'applique a l'interdiction de la discrimination fondée sur la religion”. La Commission
a résumé en ces termes le sens et la portée du motif de la religion au sens de larticle 10 de la

Charte, définition qui s'applique également & la liberté de religion® :

« * La religion, au sens de I'article 10 de la Charte, s'entend non seulement des religions
établies mais aussi des relfigions non traditionnelles ou minoritaires. Elle s'entend
aussi des pratiques et croyances rattachées a4 une religion.

® Une pratique refigieuse est protégée par Ja Charte si ceux qui s'en réclament
entretiennent une conviction sincere et honnéte quant a son caractére religieux. Il
n'est pas nécessaire de démontrer quune pratique repose sur un précepte religieux
reconnu comme tel par les autorités religieuses établies, ou encore partagé par une
majorité de croyants.

°  Dans le cas ol la sincérité de fa croyance ou de la pratique religieuse du demandeur
est mise en doute, la pratique religieuse antérieure de ce dernier, ou encore l'avis
des autorités religieuses, sont des éléments de preuve pertinents mais non
obligatoires. »

2.2.2 Application & la situation visée par la directive

Si les clientes qui portent le voile intégral  entretiennent une conviction sincére et honnéte

quant & son caractére religieux, il faut considérer cette pratique comme ayant un caractére

@ COMMISSION DES DROITS DE LA PERSONNE ET DES DROITS DE LA JEUNESSE, préc., note 3, p. 8: « De toute
évidence, I'interprétation donnée & la liberté de religion par la Cour supréme vaut &galement pour
I'interdiction de toute discrimination fondée sur Ia religion, prévue a I'article 10 de la Charte. En effet, la
liberté de religion et l'interdiction de la discrimination fondée sur la religicn peuvent étre invoquées de
fagon largement interchangeable et, en pratique, se chevauchent. »

# id.
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religieux au sens de la Charte et, en conséquence, elle peut faire 'objet de la protection contre

la discrimination prévue par la Charte.

Le motif de discrimination étant identifié, il convient de se demander si, en l'occurrence, il y a

une véritable atteinte a Ia liberté religieuse de la cliente. Comme nous [indiquions plus tot, la

~ Cour supréme estime que :

«le demandeur qui prétend qu'on a porté atteinte a sa liberté de religion doit
démontrer que la disposition législative ou contractuelle (ou la conduite} contestée

entrave d'une maniére phm_mm:ﬁgllg&abb_o_u_msgmﬁﬁni& sa capacitd d'agir en

conformité avec ses croyances religieuses. »*

Dans Ja situation qui nous est soumise, on peut donc se poser [a question suivante : est-ce que
la regle générale de la RAMQ, voulant que les demandes nécessitant [identification et
[‘authentification des documents d'identité d’'une personne aux fins d'émetire une carte
d’assurance maladie avec photo soient effectuées par 'agent disponible au moment ol fe client
est appelé, porte atteinte de fagon plus que négligeable a la fiberté de religion d'une femme qui
porte un voile intégral lorsquil s'agit d'un agent de sexe masculin qui doit constater

visuellement I'identité de cetfe personne?

L'atteinte 2 la liberté religieuse de la cliente qui porte un voile intégral se produit dans le

contexte trés particulier ol la cliente demande & étre assurée par la RAMQ et & obtenir une

carte d'assurance maladie comportant une photo de son visage, carte qu'elle devra présenter a

chaque fois qu'elle voudra obtenir des services assurés. Forcément, cette personne devra
montrer son visage & toute personne chargée de s'assurer de son identité lorsqu'elle voudra
obtenir ces services. De plus, 'obligation d'étre identifiée visuellernent par un employe de la

RAMQ peut étre respectée en un court laps de temps, quelques secondes tout au plus, et le

3 Syndicat Northcrest ¢. Amsefem, préc., note 8, par. 59 (nos soulignés).
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tout se déroule dans un cadre administratif neutre™. Finalement, [a prise de photographie ne
doit pas obligatoirement étre exécutée par un employé de la RAMQ, la cliente pouvant
produire une photo récente qui devra étre authentifiée par un préposé d'un centre local de
services communautaires (CLSC), de la RAMQ ou de la Société de l'assurance automobile du
Québec (SAAQ). Toutefois, la question de I'authentification se posera de fa méme facon pour

les CLSC et la SAAQL.

Dans ces conditions, I'atteinte 2 la liberté religieuse de la cliente qui porte un voile integral nous
apparait peu significative. Il nous semble donc que, dans le contexte du service d'authentification
de la RAMQ, le caractére significatif de l'atteinte a fa liberté religieuse d'une telle cliente n'est

pas démontré,

L'exigence de s'identifier au moyen de la carte d'assurance maladie avec photo est prévue par la
loi. Compte tenu de Fobjectif Iégistatif important d'éviter la fraude dans F'acces aux services
assurés ou le vol d'identité, cette exigence ne peut étre remise en cause, ce qui de toute facon
n‘est pas l'objet précis de la demande des clientes qui portent le voile intégral. Récemment, la
Cour supréme s'est prononcée sur une question qui peut s'apparenter a la situation qui nous
est soumise. Dans la décision Atberta c. Hutterian Brethren of Wilson Colony”, elle a rejeté, a la
majorité, le recours d'une communauté huttérite qui contestait I'obligation de détenir un
permis de conduire avec photographie au motif que I'atteinte a la liberté religieuse était justifice

en vertu de Farticle 1 de la Charte canadienne™® :

n On distinguera cette situation de celle analysée dans le cas des évaluations de conduite de la Société de
Vassurance automobile du Québec ol les démandeurs d'accommodement devaient se trouver seuls dans
un lieu clos, le véhicule automobile, avec une personne du sexe opposé, ce qui contrevenait & leur
principe religieux, pour toute fa durée de I'examen, soit prés d'une heure. COMMISSION DES DROITS DE LA
PERSONNE ET DES DROITS DE LA IEUNESSE, Commentaires sur la pofitique d'accommodement appiiquée par Ia
Seciété do I'assurance automiobile du Quebec fors de Fovaluation de conduite, M® Daniel Carpentier, (Cat.

2.120-4.23), janvier 2009.

#® 2009 CSC 37 (CanLll).

» Id, par. 4, juge en chef MclLachlin, La juge souligne au paragraphe 2 que : « La province a offert d'atténuer
I'effet de I'universalité de fa photo obligatoire en leur delivrant des permis spéciaux, sans phato, ce qui les

{... suite)
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« L'objectif de I'établissement d'un systéme qui réduise au minimum le risque de vol
didentité associé aux permis de conduire constitue un objectif public urgent et
important. La photo obligatoire universelle a un lien avec cet objectif et ne restreint pas
la liberté de religion plus quiil nest nécessaire pour l'atteindre. Enfin, les effets
préjudiciables de cette mesure sur la liberté de religion des membres de la colonie qui
désirent obtenir un permis ne I'emportent pas sur les effets beénéfiques de
I'universalisation de la photo obligatoire. »

Notons que les membres de la colonie Wilson, comme de nombreux autres huttérites, croient
qu'il leur est interdit de se faire photographier volontairement et que selon fa Cour supréme il

s'agit d’une croyance sincere®.

Il faut distinguer cette affaire de la situation de la RAMQ puisque, pour appliquer la disposition
justificative de l'article 1 de la Charte canadienne, la Cour supréme devait auparavant conclure
quil y avait atteinte a la liberté religieuse des membres de la colonie Wilson. On peut
cependant faire un parallele entre les faits de cette affaire et la situation visée par la directive de
la RAMQ. L'objectif visé par la norme imposant une photographie sur la carte d'assurance
maladie serait assurément justifice en vertu des régles de l'article 9.1. Pour obtenir le service
demandg, la cliente qui porte un voile intégral, doit permettre son identification visuelle. Méme
si sa pratique fondée sur sa religion requiert qu'elle ne se dévoile pas en public ou devant un
homime, cette pratique entre en contradiction avec I'objet méme de la démarche administrative
qu'elle entreprend. En effet, cette démarche vise a créer une carte munie d'une photo qui sera
utilisée par la suite pour s'assurer que le détenteur en est bien le titulaire. Pour bénéficier de
Iassurance maladie du Québec, elle doit détenir une telle carte avec photographie qui doit étre
présentée a chaque fois quelle désire bénéficier des services de santé assurés par I'Etat. Elle

devra donc A chacune de ces occasions s'identifier en présentant sa carte avec photographie et

dégagerait de I'vbligation de porter leur photo sur eux. Cependant, elle insiste pour quils se fassent
photographier afin que leur photo soit versée dans la banque de données centrale. Les membres de la
-colonie Wilsen ont rejeté cette proposition. »

% Id., par. 7.
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montrer son visage au personnel responsable, masculin ou féminin, des établissements de santé

qu'ils soient publics ou privés.

Aussi, méme si on en arrivait a considérer que l'atteinte 4 la liberté religieuse de la femme qui
porte un voile intégral est présente, I'objectif important et réel de s'assurer de l'identité de la

personne justifierait une telle atteinte en vertu des dispositions de I'article 9.1 de la Charte.

Comme Fatteinte a la liberté religieuse serait non significative, on ne peut considérer qu'll y a
atteinte au droit 2 I'égalité fondée sur la religion, ce droit a I'égalité garantissant essentieliement
la dimension négative de la liberté religieuse, & savoir de ne pas se voir imposer une pratigue ou
une norme contraire a ses croyances™, il wy a donc pas d'obligation d'accorder un

accommaodement,

2.2.3 La mesure transitoire

Quelques remarques s'imposent sur la mesure transitoire appliquée par la RAMQ. Ii est difficile
de considérer cette mesure comme étant un accommodement. Cette approche présume gu'un
accommodement est requis pour respecter le droit a |'égalité d'une personne du seul fait que
cette personne porte un signe ou un symbole qui peut étre identifié & une religion. Or, compte
tenu de la démarche administrative entreprise par la cliente, il se peut fort bien qu'elle accepte

de montrer son visage a un préposé masculfin qui doit s'assurer de son identité,

Cela revient 2 modifier I'organisation du service offert au public, non sur la base d'un
accommodement nécessaire pour respecter le droit a 1'égalité mais sur la base d'une
présomption fondée sur un sighe ou symbole religieux appliguée systématiquement a tous ceux
qui le porte. L'obligation d'accommodement raisonnable ne vise pas un tel objectif. Rappelons &

nouveau qu'il ne vise qu'a aménager dans les limites du raisonnable une régle de portée
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universelle et neutre en accordant un traitement différentiel 3 une personne qui, autrement,

serait pénalisée par l'application d'une telle norme. Certes, il est souhaitable que les régles de

poriée universelle soient congues de fagon a permettre que des accommodements soient

possibles, comme l'exprimait la Cour supréme dans la décision Meiorin® :

« Les employeurs qui congoivent des narmes pour le milieu de travail doivent étre
conscients des différences entre les personnes et des différences qui caractérisent des
groupes de personnes. lls doivent intégrer des notions d'égalité dans les normes du
milieu de travail. »

Cette prise en compte de Fégalité dans [a conception des normes s'applique aussi dans la

prestation de service®.

Mais la prise en comple de I'égalité dans la conception des normes ou des directives doit

rendre possible le respect du droit & I'égalité, que ce soit par des mesures genérales ou

particulidres. Par exemple, le fait de prévoir un rampe d'acces ou un ascenseur dans un lieu

- public est une mesure générale qui profitera aux personnes en fauteuil roulant mais aussi aux

personnes @ mobilité reduite ou 2 celles qui utilisent une poussette pour leur enfant. La prise en

compte du droit a I'égalité sera rendue possible dans certains cas par des mesures particuliéres

comme la possibilité d'accommoder une personne. Ce sera particulierement le cas lorsque les

38

36

kX

Supra, p. 4.
Colombie-Britanmique (Public Service Employee Relations Commission) ¢. BCGSEU, [1999] 3 R.C.S. 3, par. 68.

Colombie-Britannique {Superintendent of Motor Vehicles) ¢. Colombie-Britannique (Councit of Human Rights),
{1999] 3 R.C.S. 868, 1999 CanlLil 646 (C.S.C.) au paragraphe 19 : « Les employeurs et autres personnes
régies par une joi concernait les droits de fa personne sont maintenant requis, dans tous les cas, de tenir
compte dans leurs normes des caractéristiques des groupes touchés, au fieu de maintenir des normes
discriminatoires compléigées par des mesures d'accommodement pour ceux qui ne peuvent pas y
satisfaire, L'incorporation de 'accommodement dans 1a norme elle-mame assure que chague personne esi
évaluée selon ses propres capacités personnelles, au lieu d'étre jugée en foiction de présumées
caraciéristiques de groupe. Ces caractéristiques sont fréquemment fondées sur un parti pris et des
préjugés de longue date, et ne peuvent pas constitfuer le fondement de normes raisonnablement
nécessaires. Bien que le critére de I'arrét Maiorin ait 6té établi dans le contexte de I'emploi, il s'applique a
toutes fes demandes fondées sur fe Human Rights Code de la Colombie-Britannique, dans lesquelles
I'existence de discrimination est alléguée. »
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caractéristiques des personnes faisant partie d'un groupe visé a [article 10 de la Charte
comportent des éléments subjectifs comme la religion par exemple. Ainsi, pour respecter la
libert¢ de’ refigion d'une personne, une directive peut prévoir des accommodements qui
pourront étre offerts mais efle ne doit pas présumer que toute personne portant un symbole

religieux requerra un accommodement.
CONCLUSION

Des trois situations visées par les directives de la RAMQ relatives a l'accommodement
raisonnable qui nous ont été soumises, les deux situations ol aucun accommodement n'est
consenti aux clients sont conformes 2 la Charte. Soulignons que dans ces deux situations, il ne
s'agit pas d'un accommodement recevable parce qu'it ne s'agit de cas ol le droit a 'égalite de 1a

clientgle est en cause.

Dans la situation des clientes qui portent un voile intégral, soit le nigab ou la burka, la
Commission est d'avis que les mesures d’accommodement qui avaient cours jusqu'en octobre
2009 n'étaient pas requises en vertu des dispositions de la Charte, compte tenu que-Fatteinte a

fa liberté religieuse des clientes n'était pas significative.
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Not 'worn,' but 'borne'
Friday, 26 March 2010 1701

s, "Hats off to you, Quebec."

With the announcement of Bill 94, barring the nigab in publicly funded spaces, Quebec has dared to
tread where the other provinces, feet bolted to the floor in politically correct anguish, cannot bring

themselves to go.

The new bill will proscribe face cover by anyone employed by the state, or anyone receiving services
from the state. That covers all government departments and Crown corporations, and as well
hospitals, schools, universities and daycares receiving provincial funding.

1 can't remember a time when Quebecers were more unified on a government initiative. Apart from
the odd imam crying "Islamophobial” and a clutch of disgruntled fundamentalist Muslim husbands,
all of us -- separatists, federalists, lefi-wingers, right-wingers, Christians, atheists, democratic
Muslims, francophones, anglophones, allophones--are happy a line in the sand has been drawn on
reasonable accommodation. .

This bill has nothing to do with religion, and everything to do with integration and equality. As
Quebec Immigration Minister Yolande James said when the case of a Muslim French-language
student recently brought the issue to a political tipping point, "If you want to integrate into Quebec
society, here are our values. We want to see your face.”

It doesn't matter if there are only 20 women in Quebec wearing the niqab. Even one is too many.
When there are few, and the law easily implemented, is precisely the time to grasp the netile, and
send a clear message to those considering it: In our country, the covered female face is incompatible

hitp://www.barbarakay.ca/index.php?view=article&catid=1%3 Anationalpost&id=441%3... 17/11/2011
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with gender equality, incompatible with our society's civic ideal of social reciprocity and
incompatible with our communal sense of decency.

We will hear criticism of Bill 94 from the usual bleeding hearts, who will bleat that we must respect
the "customs” of other cultures. They will say women must be free to "wear" what they want.

They don't get it. Some of these women may, as in France, have adopted the nigab for ideological
purposes (a serious problem in itself ), but most nigab-wearing women are virtual prisoners, who
have never known, and would be afraid (with reason) to exercise their "freedom of choice.”

For those confused liberals who instinctively hate the nigab but feel guilty about banning if, it will
help them if they understand that the burka and nigab are not "worn," but "borne." The nigab is not
an article of clothing; it is a tent-like piece of cloth supplemental to clothing. Full cover is worn as a
reminder to the "bearer" that she is not free, and to remind the observer that the beareris a
possession, something less than a full human being.

The question of full coverage is therefore not one of tolerance, or rights, or choice, or freedom of
expression. It is a question of social and civic propriety. No citizens can be said to be free if they
cannot exchange a smile with their fellow citizens. And no citizens can be psychologically
comfortable sharing public space with other citizens who refuse to be seen.

Tt is no use pretending fully covered women do no harm to the social fabric. They arouse internal
disturbance in others: a mixture of self-consciousness, pity, guilt, fear (of the men who own them)
and resentment, the last because in any encounter with them we feel shunned, and cannot "read" their

expression, which is a necessity for both social and security reasons.

France is set to ban the nigab and burka completely, a tempting but perhaps a somewhat draconian
solution. Quebec's linkage of a ban to all activities involving taxpayers' money strikes the right
balance between freedoms accorded to the individual in his or her private life and respect for
community standards in the public spaces we collectively support.

Democratic Muslims will thank Quebec for the ban, which other provinces should emulate, and as
for undemocratic Muslims -- well, if democracy wasn't what they wanted, why are they here in the
first place? :

bkav@videotron.ca
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Dubai Police: Niqgab

an obstacle to

tackling beggars

Women wear the veil (nigab) to conceal their
identity, rhaking it difficult for policemen
mendicancy

By Dina Aboul Hosn, Staff Reporter

Published: 00:00 July 12,2011

GULF &.NEWS

Dubai: One of the main obstacles facing policemen in
their efforts to combat begging is the veil (nigab) worn
by women to conceal their identity, a senior police
officer has revealed.

Colonel Jamal Al Jallaf, Deputy Director of the Criminal
Investigation Department for Administration and
Cohtrol, said-policewomen were included in the Dubai
Police campaigns against begging to overcome this
problem.

"There is also the way people look at us when we crack
down on beggars." he said.

http :7/ gulfnews.com/news/gulf/uae/crime/dubai-police-niqab-an-obstacle-to-tackling-beg... 17/11/2011
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"Because these beggars have made a profession out of
emotional manipulation, for some people arresting them
is a crime and a violation of religious values," Col Al
Jallaf said.

"We would like to stress that most beggars do not need
to beg but use it as an umbrella to enable them to
commit crimes."

Scheming for sympathy

He said CID men had monitored an Arab worman who
was holding a baby while begging, and it furned out that
the baby was not hers — she had simply hired it to
extract sympathy from passers-by.

“In another case, we found 20 beggars were being
transported by a bus that distributed them in different
areas every day," he added.

Col Al Jallaf urged all residents o cooperate in putting
an end to begging by calling 8004438 to report any
cases.

hitp://gulfnews.com/news/gulf/uae/crime/dubai-police-niqab-an-obstacle-to-tackling-beg. ..
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CANADA

COUNTRY PROFILE’

F. Leslie Seidle

Key Facts

Population: 31,612,897 (2006 census)

Foreign-horn population:
. country — 19.8% (2006 census)

. Toronto — 45.7°
. Vancouver — 39.6%
. Montréal — 20.6%

Migration rate: 5.79 migrants/1,000 population (2007 est.)

Principal immigration-sending countries: China, india, Philippines, Pakistan (in order
of importance based on 2006 census data)

Main religions: Roman Catholic 42.6%, Protestant 23.3%, other Christian 4.4%,
Muslim 2.0%, other and unspecified 11.8%, none 16% (2001 census)

1. Approaches to Immigration and Integration

A full understanding of the accommodation and integration of minorities in Canada
outside Quebec? requires a broad perspective. The federal government has had a
multiculturalism policy since 1971, along with a range of programs that have evolved
pver time. Most provincial governments and a number of large cities have their own
programs. Human rights commissions (federal, provincial and territorial) play an
important role in discouraging discrimination, and nongovernmental organizations are
active in providing services to promote immigrant integration. Behind all this lies the
immigration framework, often considered one of the pillars of Canada’s generally
acknowledged stccess in accommodating diversity.

immigration patterns, rules and settlement programs
Canada has the highest per capita immigration of any OECD country. lts official
immigration target for 2007 was the highest in 25 years, and its estimated net

* This report is one of nine country profiles prepared for the Commission. Data in the profiles were
obtained from national censuses, infernational organizations and research centres with recognized
expertise on migraticn issues, including the Organisation for Economic Co-operation and
Development, the United Nations and the Migration Policy [nstitute.

! The data for the three cities are from the 2006 census and refer fo the census metropolitan area.

2 As requested, this profile focuses on Canada outside Québec. Some data on Québec are
nevertheless included for purposes of comparison, and the ‘Legal Cases’ section includes Supreme
Court of Canada decisions that apply fo the enfire country.

1
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migration rate for 2007 was almost double that of the United States.® In 2004-05, nét :
international migration accounted for two-thirds of Canada'’s population growth,
compared to 38% in the United States.

The composition of immigration to Canada has changed dramatically since the
1960s, when Europe was still the principal source for newcomers. The People’s
Republic of China is the leading source country for newcomers: 14% of immigrants
who arrived between 2001 and 2006 came from that country. It was followed by three
other Asian countries: India (11.6% of immigrants between 2001 and 2006), the
Philippines (7%) and Pakistan (5.2%). Between 2001 and 2006, 40.4% of immigrants
settled in Toronto, followed by 14.9% for Montréal and 13.7% for Vancouver. In 2006,
19.8% of the country’s population was born outside Canada - considerably higher
than in any of the eight other countries reviewed for the Commission,

If Canada has been more successful than some other countries in integrating
newcomers (Stssmuth 2007), this can be attributed to public policy decisions and
programs that pre-date today’s growing concerns about how well immigrants ‘fit' into
their host sociefies:

1. Immigrant selection is based on a points sysiem dating from 1967. Candidates
for the ‘economic class’ are rated on education, job experience and other factors.
More than half (55% in 2006) of newcomers to Canada come as ‘economic’
immigrants. The other two categories are the family class (28% in 2006) and the
‘convention refuges and persons in need of protection’ class (14% in 2006).

2. Language competence (in English and/or French) is a factor in selection as it is
one of the criteria for the points rating for applicants; the weighting given
language ability was increased in 2002. In a survey of immigrants who arrived in
Canada in 2000-01, 82% said they were able to converse well in at least one of

the official languages when they arrived.

3. There is extensive programming for immigrant settlement and integration. This
dates from the 1950s, when the newly created Department of Citizenship and
Immigration (CIC) began hiring liaison officers to work in key settlement areas.
CIC's spending on integration programs {excluding those provided by the Quebec
government) for 2007-08 is projected at $508 million, up from an estimated $323
million for 2006-07. A large share of this spending consists of transfers to
provincial governments for programs they deliver (e.g. labour market counseling)
or that are delivered by nongovernmental organizations. Recently, there has been
a greater focus on language fraining, including courses intended to help recent
arrivals find jobs within their fields and/or perform more effectively once hired.*

4, Knowledge of the country and the rights and responsibilities of citizenship are
assessed through the citizenship test (intfroduced in 1994) that candidates for
naturalization must pass. -

% The estimate for the US for 2007 is 3.05 migrants/1,000 population compared to 5.79 for Canada.
4 CIC's projected spending en language instruction for newcomers for 2007-08 is $175 million,
compared to $120 million for 2008-07).
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5. Rate of naturalization. Candidates for naturalization must have lived in Canada
at least three years — a shorter period than | |n any of the countries reviewed for the
Commissian, with the exception of Belgium.® According to the 2006 census,
85.1% of foreign-born people who were eligible for Canadian citizenship had
become Canadian (a slight increase from 83.9% in 2001).

The rules and programs described above are well established and largely not
contentious. When the Immigration and Refugee Profection Act, which came into
effect in 2002, replaced the 1976 Immigration Act, the immigration categories
remained as is. However, there were some changes to the criteria for assessing the
admissibility of economic applicants that were intended to hielp Canada attract more
highly skilled workers. in contrast, recent legisiative changes in a number of western
European countries have been quite controversial — e.g. stricter requirements on
language ability that some critics claim are intended to dampen immigration from
certain source countries. (For further details on Canadian immigration policy and
patterns, see Ray (2006)}.)

Multiculturalism
The roots of the federal multiculturalism policy lie in the process that led to the 1968

- Official Languages Act. The leaders of certain ethnocultural groups criticized the

Royal Commission on Bilingualism and Biculturalism (appointed in 1963) because
they believed their own communities’ heritage would be ignored. The commission
subsequently downplayed the concept of ‘biculturalism’, and one volume of its report
was titled The Cultural Contribution of the Other Ethnic Groups In 1971, the federal
government presented a new multiculturalism policy with the following goals:

s - toassist all Canadian cultural groups that have demonstrated a desire and effort
to continue to develop a capacity to grow and contribute to Canada;

. to assist members of all cultural groups to overcome cultural barriers to fuil
participation in Canadian society;

) to promote creative encounters and interchange among all Canadian cuitural
groups in the interest of national unity;

. to assist immigrants to acquire at least one of Canada s official languages in

order to become full participants in Canadian society.®

The Canadian Charter of Rights and Freedoms, adopted in 1982, includes a clause
(section 27) providing that it be interpreted “in a manner consistent with the
preservation and enhancement of the multicultural heritage of Canadians. "7 In 1988,
the Canadian Multicufturalism Act was adopted, and federal institutions were given a
shared responsibility to further the objectives of the policy.

Multiculturalism came under criticism in the mid-1890s (see section 4}, and in 1995
the Department of Canadian Heritage commissioned Brighton Research to review the
federal policy. Its report referred to multiculturalism as “unfinished business” and
recommended the department “eschew initiatives unrelated to identity, participation

3 See F. Leslie Seidle, “Comparative Overview of Citizenship Rules” (prepared for the Commission).
From Prime Minister Trudeau's statement in the House of Commons, 8 October 1971,
T Its legal impact has been quite fimited (see Kymlicka 2007b, 48).

3
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and justice because such initiatives appear to many Canadians to weaken the

Canadian fabric” (quoted in Abu-Laban and Gabriel 2002, 113).

- When the multiculturalism program was renewed in 19986, three new goals were set:

social justice, civic participation and identity. As one study put it, “the current program
aims to inculcate an attachment to Canada (as opposed to cultural maintenance) and
{o create what is referred to as active citizens” (Abu-Laban and Gabriel 2002, 114).
There has also been a growing emphasis on combating racism and discrimination. In
2005 the federal government issued Canada’s Action Plan against Racism, with
funding of $56 miillion over five years for its implementation. in addition to committing
federal departments and agencies to working together, the Action Plan emphasizes
the importance of partnerships with civil society to assist victims of discrimination,
combat racism, counter hate messages and educate youth.

Multiculturalism and related programs have been developed in most provinces as
well as the larger cities (notably Toronto and Vancouver). Five provinces (British
Columbia, Alberta, Saskatchewan, Manitoba and Nova Scotia) have multiculturalism
legisiation, and in Ontario the Ministry of Citizenship and Cufture Act gives the
ministry responsibility for “encouraging the sharing of cultural heritage while affirming
those elements held in common by all residents.”

Religion, religious dress and religious practices '

Constitutional protections other than section 27 of the Charter have influenced the
accommodation of ethnocultural - especially religious - minorities and intercultural
relations. For example, protection of schooling for Roman Catholic children in Ontario
dates from the Consfifution Act, 1867. The Charter guarantees freedom of religion
(section 2(a)), and the courts have tended to give considerable weight to minority
claims based on this section (see section 5).

Although Muslims represent a smaller proportion of the population (2%) than in a
number of western European countries, they are the largest non-Christian religion in
Canada. The number of Muslims in the country increased by 129% between 1991
and 2001, and the Hindu and Sikh minorities each grew by 89%. Muslims are the
largest non-Christian minority in Toronto and Montréal, whereas in Vancouver Sikhs
are more numerous (for further details, see Table 1).

Table 1: Non-Christian religious groups in Canada’s three largest cities
(percentage of population of census metropolitan area, 2001 census)

Jewish Muslim Sikh Hindu Buddhist
Toronto . 3.5 5.5 1.9 4.1 2.1
Vancouver 0.9 2.7 5.0 14 3.8
iMontréal 2.6 2.9 0.2 0.7 1.1

As for religious dress, the Environics survey of Canadian Muslims carried out
between November 2006 and January 2007 asked women about their practices:

® For further details and analysis, see Graham and Phillips (2007) and Dewing and Leman (2006).
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. 38% said they wear a hijab in public, 3% a chiador, 1% a nigab and 57%
none of these.

. Of those who wear any of the preceding in public, 81% said they do so
every gay, 9% almost every day, 3% once or twice a week and 2% 'a few
times'.

A number of public institutions have developed policies or guidelines on religious
requirements and practices. For example, in 1996 the Ontario Human Rights
Commission issued a "Policy on Creed and Accommodation of Religious

Observances.” Some school boards also have guidelines on these matters (see, for
example, York Region District School Board n.d.).

2. Main Issues

Public apinion
Canadians - both outside and inside Quebec - consistently show strong support for

broad principles such as mulficulturalism and see immigration as valuable for its
economic and other benefits (Banting, Courchene and Seidle 2007, 6, 10). However,
on particular issues such as the claims of religious minorities, public opinion is more
divided, with Quebecers showing stronger concerns than other Canadians.

There is relatively strong support for the present immigration rules. For example, in
an Environics survey (for the Trudeau Foundation) conducted in September and
October 2006:

. 54% disagreed that there is too much immigration to Canada

. 93% were opposed to the suggestion that non-Whites should be prevented
from immigrating to Canada

. 57% agreed that Muslim immigrants make a positive contribution to Canada.

Canadians are more divided on their impression of Islam. In the same survey:

. 49% said they had a “generally positive” impression (up 4 points from 2003)
. 37% said their impression was "generally negative”

. 10% said their impression was “neither positive nor negative”,

There is some concern that the protection of freedom of religion could lead to
conflicts with widely-held Canadian values. A March 2007 Strategic Counsel survey
included the following question; “How do you view the guarantee of religious freedom
under the Charter of Rights and Freedoms?”. On a national basis, the response to
the two choices offered was as follows:

. The guarantee of religion is a fundamental right - 55%

. Could lead to abuses where this guarantee is used to pursue religious
practices that are against Canadian values — 35%

. Don't know/no answer - 10%.

In Quebec, the pattern was almost the opposite: 56% agreed with the first statement.

? For a discussion of the various reasons Muslim women and girls wear the hifab, see McDonough and
Hoodfar (2005), p. 142.
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In the 2005 Pew Center 17-country survey, 37% of Canadian respondents said that
banning Muslim headscarves “is a good idea”. This was slightly higher than in the
United States (33%) and Great Britain (29%) and much lower than in France (78%).

Minorities’ socio-economic situation

Some recent arrivals are not doing as well as previous generations of immigrants.
While immigrants have higher average levels of education than their Canadian-born
counterparts many work in jobs below their level of education. In a study released on
10 September 2007, Statistics Canada reported that in 2006 the unemployment level
of immigrants who arrived in Canada between 2001 and 2006 was 11.5%, compared
to 4.9% for the Canadian-born population. Nearly one in five (18.5%) of immigrants
who arrived between 1992 and 2000 had a low income (as measured by Statistics
Canada) during at least four of their first five years in Canada.

Recognition of qualifications

In the past several years, there has been considerable public discussion about the
“discounting” of foreign education, credentials and experience. Provincial
governments have the constitutional authority to regulate trades and professions, and
some of them - notably Quebec and Ontario — have begun to address the issue. In
May 2007, the federal government launched a Foreign Credentials Referral Office,
which is intended to help internationally trained individuals who plan to work in
Canada get their credentials assessed and recognized more quickly.

Discrimination

Although governments, nongovernmental organizations and the private sector have

taken a wide range of steps since the 1970s to combat discrimination based on race,

religion and related factors, this remains a problem. Moreover, some groups seem fo
be more vulnerable to discriminatory treatment. For example:

. In Statistics Canada's 2002 Ethnic Diversity Survey, about 20% of members of
visible minorities reported perceived discrimination or unfair treatment
sometimes or often during the preceding five years, compared to 5% of the
population aged 15 and over who did not identify as a visible minority; for
Blacks, the corresponding result was 32% and for Muslims 30%.

N In a 2005 survey of Muslim women in Canada, some 44% of respondents

 reported experiencing discrimination or unfair treatment in the previous five
years because of their background or religion (Hamdani 2006, 23).

Residential concentration

Residential concentration of immigrants and visible minorities is considerably lower
than in a number of Western European cities and varies by group. In 1996, only 38
census tracts in Toronto had a Black population greater than 20%. In contrast, the
Chinese in Toronto were 20% or more of the population in 83 census iracts,
accounting for 51% of the Chinesé population in that city. Following an increase in
the 1990s, immigrants accounted for 77 percent of the population of low-income
census tracts in Toronto in 2001; and 47 percent of those in Vancouver. However, a
study tracking residential patierns over time found that Blacks and South Asians
often settle initially in low-income neighbourhoods along with their own and other
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minority groups; but in the longer term they move to neighbourhoods with a higher
average income in which Whites represent the majority (Myles and Hou 2004).

3. significant Events

In contrast to countries such as the Nethertands and the United Kingdom, Canada’s
multiculturalism, immigration and integration policies have not come under close
scrutiny as a result of terrorism or other violence. In fact, there have been relatively
few events that have brought these policies into the public arena.

Sikh furbans in the RCMP

The most divisive debate so far about muiticulturalism and its implications for
Canadian traditions turned on the issue of whether Sikh members of the Royal
Canadian Mounted Police (RCMP) could be allowed to wear turbans instead of the
traditional stetson. Baltej Singh Dhillon was told that RCMP policy would not allow
him to wear his turban along with his uniform. The issue went to the Commissioner,
Norman Inkster, who sided with Dhillon. This put pressure on the government to
change the RCMP regulations. A major controversy arcse, with those opposed to the
change arguing that allowing the turban was not consistent with tradition and wouid
weaken an important national institution. More than 150,000 people signed pefitions
to retain the traditional dress code. In March 1990, the RCMP regulations were
revised to allow the Commissioner fo “exempt any member from wearing any item of
the significant uniform...on the basis of the member’'s religious beliefs.” A group of
RCMP veterans launched a legal challenge, which they lost in 1995 (see section 5).

Sharia debate in Ontario

In October 2003, the Islamic Institute of Civil Justice announced that, relying on
Ontario’s 1991 Arbitration Act, it intended to initiate a process to adjudicate family
and inheritance disagreements according to Islamic personal law. The leading
proponent claimed this was the beginning of a sharia court in Canada, and this led to
considerable opposition within and outside the Muslim community. A number of
women'’s organizations, including some Muslim ones, argued that arbitration on the
basis on Muslim family law would erode women's equality rights. The Ontario _
government asked Marion Boyd (a former attorney general) to conduct a review, with
specific atiention to the impact on vulnerable individuals of alternative dispute
resolution using religious laws.

Boyd's consultations revealed a wide range of views. A minority advocated full
jurisdiction for religious and cultural minorities over family law and inheritance
matters. At the other extreme, a minority called vigorously for religious groups to
have no authority over matters subject to state laws. In her 2004 report, Boyd
attempted to strike a balance by recommending that religiously-based arbitration
continue (allowing Muslims access to such procedures) but only if the processes and
decisions were consistent with the Ontario Family Law Act. This did not end the
controversy. Indeed, concerns were even expressed in Europe. In late 2005 the
Ontario government introduced legislation to ensure that all family taw arbitrations are
conducted only under Canadian law. While the controversy has receded, Boyd
(2007, 472) has written that the episode "challenged all Canadians fo pay more
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attention to how the concept of multiculturalism is actualized in their day-to-day lives.”

Toronto counter-terrorism arrests

On June 2 and 3, 2008, police and security agencies.carried out a series of counter-
terrorism raids in the Greater Toronto Area that resulted in the arrest of 17 alleged
members of a purported terrorist cell (12 adult men and five male youth). Law-
enforcement agencies alleged they had been planning terrorist assaults on targets in
southern Ontario. Some members of the group reportedly attended a "training camp”
north of Toronto where they made a video imitating military warfare. All 12 men have
been charged with various alleged terrorist acts.

All the 17 who were arrested are Muslims and all but two were reported to be of
Pakistani background — points that some media highlighted.’® A spokesman for the
Canadian Security Intelligence Service was quoted as suggesting the group was
inspired by the techniques of Al Qaeda. Some Muslim leaders claimed the security
authorities were targeting young Muslims.

Following the Toronto arrests, a number of anti-Muslim incidents occurred in various
locations, including Montreal and Toronto. On 3 June, vandals broke windows and
damaged cars parked at the Rexdale mosque in northwest Toronto. Police classified
the attack as a hate crime. On 9 June, an individual with a knife threatened an imam
outside his mosque in Montreal, leading fo the arrest of the alleged attacker. While it
is difficult to assess the overall impact of the June 2006 arrests, particularly because
the courts have not yet disposed of the cases,'" they nevertheless raised concerns
that Canada may not be immune from attempts at terrorism with links to religion.

4. sSources of Pressure for Harmonization/Main Actors

Unlike the situation in a number of other countries, no political party or leader has

. made a specific effort to exploit concerns about increasing diversity and the

integration of minorities. That said, political parties have demonstrated some
differences of view on these issues, as have ~ even more so — intellectuals and
public commentators.

Political parties and spokespersons

Many of the elements of Canada’s multiculturalism policy and programs were put in
place by Liberal governments. However, the Multiculturalism Act was adopted while
Brian Mulroney was prime minister. This led to the creation of a Department of
Muiticulturalism, which was folded into the Department of Canadian Heritage in 1993
(under Prime Minister Kim Campbell). When Stephen Harper became prime minister,
the practice of having a secretary of state for multiculturalism was discontinued.
However, the position was later revived, with a slight name change. Jason Kenney is
currently Secretary of State (Multiculturalism and Canadian Identity).

% For a discussion of negative media stereotyping of Muslims, see McDonough and Hoodfar {2005),

pp. 137-38.
! Although all charges against three of the youth were stayed.

8




47

Immigration levels and policy have been somewhat more contentious. Following its
founding in 1987, the Report party called for a reduction in immigration levels and
tighter admission criteria. Party members said there was a need to clamp down on
illegal immigrants and “bogus refugees”. Following a broad consultation process, the
Liberal government made a number of policy changes in late 1994 that were
intended to raise selection standards and increase the proportion of people admitted
as part of the economic class. Additional adjustments were made under the new law
that came into effect in 2002 (see section 1). On these occasions, the Minister of
Citizenship and Immigration was a key actor. However, none of the incumbents had a
particularly high public profile; and, with the exception of measures linked to anti-
terrorism efforts, debates on the changes have not been particularly polarized.

Intellectuals and public commentators

Although academics and commentators in the rest of Canada have been less
prominent in debates about minority accommeodation than in Quebec, some of them
have nevertheless been active as critics. In the 1990s, the most frequent charge
against multiculturalism was probably that, by recognizing and protecting difference,
it encouraged divisiveness and discouraged a shared sense of attachment to the
Canadian community. Although there were some concerns about potential tensions
with individual rights, particularly gender equality, these were not as central. The
rising salience of claims based on religion, particularly Islam, has added a sharper
edge to recent critiques of muiticulturalism and integration policies.

Neil Bissondath's 1994 book, Selling Hfusions: the Cuft of Multiculturalism in Canada,
attracted considerable attention because of its sharp criticism of muiticulturalism and
the author’s background (he was born in Trinidad and Tobago). Bissoondath
described multiculturalism as a “song and dance affair’ that encourages stereotyping
and divisiveness and suggested ethnicity should be left to individuals and families,
“the only place where they have any true and lasting value.” Bissoondath also argued
that multiculturalism can have dangerous consequences for women and girls (among
other practices, he refers to female circumcision).? Although Bissoondath has been
less vocal in recent years, following the arrest of the presumed terrorists in Toronto in
June 2006 he was quoted as saying that “Muslims are the first group to seriously
challenge our notions of multiculturalism and tolerance” (The Economist 2006).

The potential tension between multiculturalism and women'’s rights is a central
argument in a recent essay by Janice Gross Stein. She observes that “a deeply
embedded culture of individual rights is challenging cultural and religious practices
that infringe our concept of equality”; and that the rise of arthodoxy in varous religions
{including Christianity) has aggravated the potential for such tensions (Stein 2007, 1-
2). Stein (2007, 9-10) suggests Canadians "draw a line around muilticulturalism when
it puts women'’s rights at risk. They give higher priority to equality rights than to
freedom of religion.” She tater nuances this statement:
The Charter officially recognizes multiculturalism at the same time as it
guarantees equality. The balance, therefore, is always negotiable, part of an
endless process of recalibrating that reflects our evolving understanding of the
social contract among our fellow citizens. (Stein 2007, 21)

12 The quotations and comments are from Bissoondath (1994), pp. 90, 219, 135-44.
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In the same volume, Wili Kymiicka responds to Stein by arguing that the tension
about which she is so concerned is not between multiculturalism and equality rights
but between the latter and freedom of religion. He adds that multiculturalism as a
legal principle and public policy is intended to deepen equality rights for ethnic and
racial groups, within both public institutions and the larger society. Kymlicka later
addresses the relation between equality rights and religious freedom:
There are powerful arguments for continually broadening and deepening the
enforcement of equality rights... And yet we have to stop somewhere. Pushing
equality norms all the way down would effectively abolish any meaningful right
of religious freedom, or indeed of freedom of association more generally.

{Kymlicka 2007a, 143)

In a March 2006 article that attracted a good deal of attention, public opinion expert
Allan Gregg presented a critical view of multiculturalism based on recent trends in
Canada and elsewhere. He argued that “Canada’s fabled mosaic is fracturing...and
ethnic groups self-segregating” to suppeort his claim that “ethnic enclaves are
burgeoning, especially in suburban Canada.” He concluded:
This growing sense of separateness can have troubling consequences for
national identity... The absence of interaction between groups of different
backgrounds invariably perpetuates cultural divisions, breeds ignorance, and
leads to stereotyping and prejudice. (Gregg 2008, 47)

Although other critics of multiculturalism and related policies (e.g. Reginald Bibby and
Martin Loney) could have been cited, space does not permit more than the above
sample. In addition, there is a growing body of research about the socio-economic
outcomes of visible minorities; some of the authors (e.g. Reitz and Banerjee 2007,
522-27) also outline policy changes fo address the gaps between certain visible
minorities and the rst of the Canadian population.

5. Legal Cases and Administrative Decisions

Although the concept of reasonable accommodation was developed in the United
States in the context of litigation repsecting the rights of the handicapped, in Canada it
has come to be associated with cases about religious observance and dress. The
courts and human rights tribunals have taken account of factors such as the security of
others fo sustain some limitations on relgious dress. However, their interpretations of
guarantees of freedom of religion under the Canadian Charter of Rights and Freedoms,
and provincial charters and human rights codes, have most often reflected the view of
the Supreme Court of Canada in Multani that “religious tolerance is a very important
value of Canadian society.”

Court cases

The Supreme Court of Canada’s first use of the reasonable accommodation concept
dates from the 1985 case, Ontario Human Rights Commission v. Simpsons-Sears.
Theresa O’'Malley, a Seventh-day Adventist, alleged religious discrimination against her
employer, Simpson-Sears, because she was periodically required to work Friday
evenings and Saturdays. Her religion required strict observance of the Sabbath from

10
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sundown Friday to sundown Saturday. As no full-time shifts that did not require work on
Friday and Saturday were available, the company terminated her employment.

In its unanimous decisicn, the Supreme Court relied on the concept of adverse effect
discrimination. It arises where an employer adopts a rule or standard that is on its face
neutral and applies equally to all employees, but which has a discriminatory effect upon
a prohibited ground on one employee or group of employees in that it imposes,
because of some special characteristic of the employee or group, obligations, penalties
or restrictive conditions not imposed on other employees. Drawing on American
jurisprudence, the Court concluded that, in such circumstances, the employer has a

‘duty to take reascnable steps to accommodate such employees short of undue

hardship in the operation of the employer's business; and that, in this case, Simpsons-
Sears had discriminated against O'Malley.

Sikh turbans

In Grant v. Canada (Atforney General), the plaintiffs (non-Sikhs) sought an order
prohibiting the Commissioner of the RCMP from allowing the wearing of a turban as
part of the RCMP uniform (see section 3 above). They claimed his action was
unconstitutional because it violated sections 2(a), 7 and 15 of the Canadian Charter
of Rights and Freedoms. The Federal Court - Trial Division concluded (31 May 1995)
that allowing Sikhs to wear turbans in the RCMP did not violate any of those sections
of the Charter. An appeal to the Federal Court of Appeal was dismissed, as was an
application for leave to appeal to the Supreme Court of Canada.

In 1988, the Ontaric Human Rights Commission ruled, on the basis of the Ontario
HumanRights Code, that a prohibition on Sikh turbans in a public school constituted
religious discrimination (Sehdev v. Bayview Glen Junior Schools Lid.) The same
year, Human Rights Commissions in Alberta and again in Ontario used this
interpretation of discrimination to overturn bans on uniformed employees from
wearing turbans on the job (Khalsa v. Co-op Cabs; Grewal v. Checker Cabs Lid.)

On-issues of safety and public order, the jurisprudence answer is not as clear. The
British Coiumbia Human Rights Tribunal upheld the right of a turbaned Sikh to ride a
motorcycle without a helmet, finding that mandating the heimet despite the religious
obligation to wear a turban was not justified by the marginal increase in risk to the
person or increase in medical costs (Dhiflon v. British Columbia (Ministry of
Transportation & Highways)). However, in Bhinder v. Canadian National Railway Co.,
the Supreme Court of Canada upheld a workplace policy that mandated hardhats at
CN Rail, thus precluding Sikh turbans. The Supreme Court dismissed Bhinder's
claim, as the Canadian Human Rights Act allows an exception to freedom of religion
where there is a bona fide occupational requirement.

Sikh kirpan
In Multani v. Commission scolaire Marguerite-Bourgeoys, the school board had

prohibited a Sikh student from wearing his kirpan'® to school in Montréal as a

" Wearing a kirpan is one of five requirements of dress that Orthodox Sikhs are expected fo observe;
the others are: uncut hair, a comb symbolizing cleanfiness, a sieel bangle on the right wrist and
special underwear (Mahmood 2005, 52).
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violation of the school's code of conduct, which prohibited the carrying of weapons.
Overturning a ruling by the Quebec Court of Appeal, the Supreme Court of Canada
held that such a prohibition infringed the student’s freedom of religion in a way that
could not be justified under section 1 of the Charter. Although the prohibition was
motivated by the objective of ensuring a reasonable level of safety, the school board
could have allowed the student to wear the kirpan so long as it was carried in a
sheath within his clothing — a practice followed in schools elsewhere in Canada.
Accaording to the Court, “a total prohibition against wearing a kirpan to school
undermines the value of this religious symbol and sends the message that some
religious practices do not merit the same protection as others.” The Court concluded
that the existence of safety concerns must be unequivocally established before the
infringement of a constitutional right can be justified.

This issue arose a good deal earlier in other provinces. In Tuli v. St. Albert Protestant
Separate School District No. 6 (1985), the school had passed a resolution intended

to suspend any student who wore a kirpan. The Alberta Court of Queen's Bench
upheld the right of Sikh students to wear a kirpan to school based on freedom of
religion, although the kirpan had to be blunted and tied tight. In Pee/ Board of
Education v. Ontario (Human Rights Commission) (1981), a school Board policy
banned weapons from school property. The Ontario Divisional Court upheld the right
of both students and teachers to wear a kirpan, provided it was of a reasonable size, -
not worn visibly and sufficiently secured.

In 1990, the British Columbia Court of Appeal upheld the right fo wear a kirpan in a
hospital in on the basis that the province’s Human Rights Code prohibited
discrimination in the provision of accommodation and services (see British Columbia
(Worker's Compensation Board) v. British Columbia (Council of Human Rights)).

The Canadian Human Rights Tribunal held in 1999 that prohibiting the wearing of
kirpans during air travel is legitimate to protect passengers and staff. According fo the
Tribunal, an aircraft is a unique environment in which people are kept closely
together and police are not readily available (see Nijjar v. Canada 3000 Airlines Ltd.)

Muslim_hijabs ‘
The question of Muslim girls wearing hijabs in school came up in Quebec in 1994,

The Commission des droils de la personne ef des droits de la jeunesse du Québec
ruled in 1995 that Muslim girls should be allowed to wear headscarves, provided this
did not constitute a real risk to personal safety or security of property. The present
research has identified no cases outside Quebec where wearing a hijab was
contested in schools or other environments.

Administrative decisions

Voting by women wearing a nigab

The Chief Electoral Officer of Canada, Marc Mayrand, indicated on 17 May 2007 that
Muslim women wearing a nigab would not be obliged to uncover their faces in order
to vote in federal elections. He made the statement a hearing of the Standing Senate
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Committee on Legal and Constitutional Affairs during its review of Bill C-31, which
would institute a requirement that voters present identification with a photo.

This contrasted with the position taken by the Quebec chief electoral officer, Marcel
Blanchet, during the 2007 provincial election. Prior to the vote, Blanchet obtained
legal opinons to the effect that a woman wearing a veil could respect the
identification procedure in the Election Act without having to uncover her face. In
response to a number of threats, widely reported by the media, to disrupt voting,
Blanchet used special powers in the Act to rule that ali voters would have to uncover
their faces at the polling station and the identity verification panel (fable de
vérification d'identité). However, this measure was valid only for that election, and
Blanchet has stated that an amendment to the Election Act is required.

On 6 September 2007, in response to media queries, Mayrand issued a news release
outlining the options for identifying electors wearing face coverings. The elector is
obliged to show her face only if, in addition to presenting a piece of government-issued
photo identification, she does not have a second piece of identification or cannot be
vouched for by another elector. During the ensuing days, Prime Minister Harper and the
other party leaders made a number of statements criticizing Mayrand's stance and, in
some cases, calling on him fo use Chief Electoral Officer’s powers under the Canada
Elections Act to adapt the legislation in certain circumstances. At a House of Commons
committee hearing on 13 September, Mayrand insisted that to oblige every elector
wearing a face veil to uncover her face would offend the Act. During this debate, it
emerged that no Muslim organization had asked for the right for women to remain
veiled when voting; some Muslim women told the media that their practice is to unveil
when voting and in certain other situations (e.g. with customs authorities).

Alberia Hutterites’ driver’s licences

In May 2007, the Alberta Court of appeal ruled that requiring the members of a
Hutterite community near Lethbridge to have their photograph on driver's licence
violated their Charter right to freedom of religion. Many of the 30,000 or so Hutterites
who five in Canada (mostly in the western provinces) believe that the Second
Commandment, which forbids graven images, prohibits them from wifully having their
picture taken. Manitoba and Saskatchewan allow people to have driver’s licences
without photos for religious reasons. In Quebec, a photo on a driver's license is
obligatory, except for people with serious facial injuries.

6. Schools and other Institutions

The extent and funding of faith-based schools vary considerably by province. In
Quebec and Ontario, two school systems — one Roman Catholic, one Protestant
were enshrined in the Constitution Act, 1867. In 1998, the Catholic/Protestant
structure in Quebec was replaced by one based on language. There are
nevertheless a number of faith-based private schools in Quebec, and the government
provides them with the equivalent of about 60 percent of the funding public schools
receive. In Ontario, the Catholic school system is fully publicly funded. Although there
are more than 100 faith-based schools {(Jewish, Muslim, other Christian faiths}, they
receive no public funding and must rely entirely on tuition fees.

13
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Funding for the Ontario separate school system has been challenged in court. The
Supreme Court of Canada ruled in 2001 that the funding is constitutional because of
the 1867 Act. In mid-2007, the Ontario Progressive Conservative leader, John Tory,
called for public funding to be extended to non-Catholic faith-based schools. Premier
McGuinty expressed strong opposition to the proposal, which he suggested would
lead to children of different religions being segregated in private schools. This
become a major issue in the 2007 Ontario provincial election, and Tory’s proposal
faced considerabie opposition.

The Alberta government funds faith-based schools through public boards; it also
provides 60 per cent of public-school funding to-private schools, including faith-based
ones. In British Columbia, there are Sikh, Hindu, Christian and Muslim private
schools, and the government pays 50 percent of the cost of such schools that meet
provincial standards.

in Manitoba, independent schools, most of which have religious affiliations, receive
public funding from the provincial government equal to 50% of the funding provided
public schools for operating costs. Nova Scotia, New Brunswick, Prince Edward
Island and Newfoundland-Labrador do not provide government funding for religious
schools. '

14




53

References

Court cases

Bhinderv. Canadian National Railway Co. [1985] 2 S.C.R. 561.

British Columbia (Worker's Compensation Board) v. British Columbia (Councﬂ of
Human Rights) (1880), 70 D.L.R. (4th) 720 (B.C. C.A.).

Dhilfon v. British Columbia (Ministry of Transportation & H;ghways) (1999}, 35
C.H.R.R. D/293 (B.C. Human Rights Tribunal).

Grant v. Canada (Attorney General), [1995] 1 F.C. 1568 (T.D.).
Grewal v. Checker Cabs Ltd. (1988), 9 C.H.R.R. D/4855 (Alta, Bd. Ing.).
Khalsa v. Co-op Cabs (1988), 1 C.H.R.R. D/167 (Ont. Bd. Inq.);

Multani v. Commission scolaire Marguerite-Bourgeoys, [2006] 1 S.C.R. 256, 2006
SCC 6.

Nijfarv. Canada 3000 Airlines Lid., [1999] C.H.R.D. No. 3.
Ont. Human Rights Comm. v. Simpsons-Sears, [1985] 2 S.C: R. 536.

Peel Board of Education v. Ontario (Human Rights Commission) (1991), 80 D.L.R.
(4th) 475 (Ont. Div. Ct.).

Sehdev v. Bayview Glen Junior Schools Lid (1988), 9 C.H.R.R. D/4881.

Tuliv. St Albert Protestant Separate School District No. 6, 8 C.H.R.R. D/3906 (Alta.
Q.B.).

Sehdev v. Bayview Glen Junior Schools Ltd (1988), 9 C.H.R.R. D/4881.

Publications

Abu-Laban, Yasmeen, and Christina Gabriel. 2002. Selling Diversity (Peterborough,
Ontario: Broadview Press).

Banting, Keith G., Thomas C. Courchene and F. Leslie Seidle. 2007. “Introduction.”
In Keith G. Banting, Thomas C. Courchene and F. Leslie Seidle, eds., Befonging?
Diversity, Recognition and Shared Cifizenship in Canada (Montreal, Institute for
Research on Public Policy).

Bissoondath, Neil. 1994. Sefling lflusions: the Cult of Multiculturalism in Canada
(Toronto: Penguin Books).

15




54

Boyd, Marion, 2007. “Religion-Based Alternative Dispute Resolution: A Challenge to
Multiculturalism.” In Keith G. Banting, Thomas C. Courchene and F.-Leslie Seidie,
eds., Belonging? Diversity, Recognition and Shared Citizenship in Canada (Montreal,
Institute for Research on Public Policy).

Dewing, Michael, and Marc Leman. 2006. "Canadian Multiculturalism.” Parliamentary
Information and Research Service, Library of Partiament. At;
http://iwww.parl.gc.cal/information/library/PRBpubs/936-e.him

Graham, Katherine A. H., and Susan A. Phillips. 2007. “Another Fine Balance:
managing Diversity in Canada’s Cities.” In Keith G. Banting, Thomas C. Courchene
and F. Leslie Seidle, eds., Belonging? Diversity, Recognition and Shared Citizenship
in Canada {Montreal, Institute for Research on Public Policy).

Gregg, Allan. 2008. “|dentity Crisis.” The Walrus, March.

Hamdami, Daood. 2006. Engaging Muslim Women: Issues and Needs (Toronto:
Canadian Council of Muslim Women).

Kymilicka, Will. 2007a. “Disentangling the Debate.” In Janice Gross Stein ef al.,
Uneasy Partners: Multiculturalism and Rights in Canada (Wilfrid Laurier University
Press). '

Kymlicka, Will. 2007b. “Ethnocultural Diversity in a Liberal State: Making Sense of the
Canadian Model(s).” In Keith G. Banting, Thomas C. Courchene and F. Leslie Seidle,
eds., Belonging? Diversity, Recognition and Shared Citizenship in Canada (Montreal,
Institute for Research on Public Policy).

Mahmood, Cynthia Keppley. 2005. “Sikhs in Canada: Identity and Commitment.” In
Paul Bramadat and David Seljak {eds.), Relfgfon and Ethnicity in Canada (Toronto;
Pearson Longman). )

McDonaough, Sheila, and Homa Hoodfar. 2005. “Muslims in Canada: From Ethnic
Groups to Religious Community.” In Paul Bramadat and David Seljak., eds. Religion
and Ethnicity in Canada (Toronto: Pearson Longman).

Myles, John, and Feng Hou. 2004. “"Changing Colours: Spatial Assimilation and New
Racial Minority Immigrants.” Canadian Journal of Sociology, 29:1, 29-58.

Ray, Brian. 2005. “Canada: Policy Changes and Integrafion Challenges in an
Increasingly Diverse Society.” (Migration Policy institute). At:
http:/Amww.migrationinformation.org/Profiles/display.cfm?(D=348

Reitz, Jeffrey, and Rupa Banerjee. 2007. “Racial Equality, Social Cohesion and
Policy Issues.” in Keith G. Banting, Thomas C. Courchene and F. Leslie Seidle, eds.,
Belonging? Diversity, Recognition and Shared Citizenship in Canada (Montreal,
Institute for Research on Public Policy).

16




55

Stein, Janice Gross. 2007. “Searching for Equality.” In Stein ef al., Uneasy Partners:
Multicufturalism and Rights in Canada (Wilfrid Laurier University Press).

Sussmuth, Rita 2007. “Reasonable or mutual accommodation? The Integration
debate in Germany.” Policy Options, September.

The Economist. 2006 “One nation or many?”, 16 November.
York Region District School Board. n.d. "Accommodation of Religious Requirements,

Practices, and Observances: A Guideline.” At:
hitp:/fwww.yrdsb.edu.on.ca/pdfs/a/depis/racerel/ReligiousAccomodation.pdf

17




gulfnews : Veiled woman attacks and tries to rob man in Sharjah elevator Page 1 of 3

56

November 18 2011 | Last updated 56 minutes ago

gulfnews.com

UAE | Crime

Veiled woman attacks .,
and tries to rob man "
in Sharjah elevator

Police urge people not to enter lifts if they see

- strangers
By Mariam M. Al Serkal, Staff Reporter
Published: 00:00 July 12, 2011
GULE.% NEWS

Sharjah: A family were in for a shock recently when a
woman attacked one of their male family members and
tried to rob him in the elevator of their residential
building. '

Nikhil Joseph, the nephew of the victim, explained that
the building is not equipped with CCTV and while it has
a watchman, there are no security guards to monitor
the premises.

‘Being on the watch'

"These types of incidents .are waiting to happen and
unless action is taken, this will keep happening and
something worse might occur. We informed the real

hitp://gulfhews.com/news/gulf/uac/crime/veiled-woman-attacks-and-tries-to-rob-man-in-s... 17/11/2011
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estate [company] and they asked us to be on watch,"
said Joseph.

Article continues below

The incident took place last on Saturday at a building in
Butina at around 6.15am. Joseph's uncle, Joy E., 48,
was on his way to work when a woman in a veil entered
the elevator.

"She snatched a bag from my uncle and was trying to
get hold of his wallet and watch. My uncle is strong and
tried to resist her attacks, and when the elevator
stopped on the first floor he ran out,” Joseph pointed
out. The watchman was not there when his uncle
reached the ground ftoor.

"During the struggle, my uncle managed to lift the veil
of the person and saw the face was indeed of a woman.
We heard such incidents happening in oiher buildings
as well” he said, although Joseph did not report the
matter to police.

4

While cases of men harassing and robbing women in
elevators is not uncommon, police said that women -
attacking men has been unheard of.

An official at Sharjah Police headquarters emphasised
that residents need strong evidence if they want to
open a police case of an attack or a robbery, regardless
whether the victim is a man or woman.

"People can be malicious and we cannot open a case
based only on their word. There should at least be
witnesses or video footage from the CCTV," said the
police official.

http://gulfnews.com/news/gulf/uae/crime/veiled-woman—attacks-and—tries—to-rob-man-in—s...
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He further explained that cases such as these should
be reported, because police will then have a record of
the complaint.

‘Unrelated people’

"If we receive a number of cases where victims have
been attacked and robbed by a woman, and these
incidents happened to unrelated people, then we will
follow up the matter and carry out an investigation.”

The police official added that landlords should fix
CCTVs at the building's entrance, in staircases and in
elevators, and urged residents to take precautions and
not enter an elevator when strangers are inside.

Page 3 of 3
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Il.— LA REAFFIRMATION PAR LA LOI DU PRINCIPE DE LAICITE A
L’ECOLE : UNE EXIGENCE SOCIALE ET JURIDIQUE

A~ REAFFIRMER PAR LA |.OI LE MODELE D’INTEGRATION A LA FRANCAISE

L’objectif fondamental du présent projet de loi, qui tire les
conséquences du débat national des derniers mois, n’est pas de redéfinir les
relations entre les religions ef ’Etat, mais bien de réaffirmer avec force Ia
volonté de maintenir fe modéle francais d’intégration.

Drautres modéles existent, propres 34 d’autres cultures, mais la France ne
saurait accepter le modéle d’intégration de type anglo-saxon qui donne une plus
grande place A Pexpression des communautarismes, car il est contraire 3 ses
traditions, & son héritage historique et 4 sa culture.

Le refus du communautarisme et la volonté de préserver le modéle francais
d’intégration ont &é¢ rappelés par la Commission de réflexion sur Papplication du
principe de laicité dans la République qui affirme que le cadre lafque « & se
dorner les mayens de jaire coexisier Sur mn miéme ferriloire dey ndividus gul ne

L Parlagen pas [ex mEmes corviciions, an len ae les juxlaposer en yne mosalyue de

COMHIINIES Jorndes sur elles-ménies ef muiuellement exclusives. f7 ast up mayern
dE _jarre coexisier ey imdividus gui HE Partapenl pos JOrcement fes mémes
convictions. £x ce Sers, la laicite peur e fe levarn de ! inidoration de fous dans la
SOCIErE . elie Eguilitre recomnaissance di GroR & upe IAenlite propre et efort
névassare pour Hsser les convictions nadividyelles avec le lern social (..] L
arifculan wiitd Halionagle, newlraliré ae o Républigue ef reconvaissance 4 ia
aversite la laicité crée par-dels las communaniés tradittonpelles de chocun i
Compmunante & glieclions, cel epsemble & images, de valenrs, &z réves ef de voloniéy
GuL Jonaert b Republigue. »

La réaffirmation légale de nos valeurs républicaines est aujourd’hui
essenticlle. L’augmentation des actes de racismes el la montée d’un nouvel
antisémitisme sont aujourd’hui clairement perceptibles. Dans ce comtexie, la
réaffirmation, par la représentation nationale, des valeurs républicaines et de la
volonté de construire une communauté nationale, dépassant les intéréts particuliers
et les revendications identitaires, prend tout son sens.

Légiférer permet aussi de répondre aux attentes des chefs d*établissement et
du personnel enseignant qui ont aujourd’hui le sentiment de ne pouvoir agir conire
les remises en cause de la laicité, Conscients que le probléme dépasse la seule
question du port de signes religieux 4 I’école, ils demandent que la loi constitue un
rappel 4 la fois symbolique et pédagogique des valeurs qui fondent I'école.

Le projet de loi répond aussi aux attentes des jeumes gens, surfout des
jeunes filles, gui subissent des pressions fortes et qoi sont obligées de porter un
signe religieux. Comme I’a rappelé Kaina Benziane, sceur de Sohane Benziane,
motte brlilée vive au pied de la tour od elle vivait & Vitry-sur-Seine, lors de son
audition par la mission de I’ Assemblée Nationale : « Caw 7 fr Républigue ef won i
Lien de proféeer cas jeures jilles gui le jorr en portant le voile. Je suiy désolée,
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s la Republique n'a pas profégd nia seur. Je He Veux plus entendre ce gue me
disent cerains gargons & chague JoIis que je les renconlve, d savolr gue S ma sar
QVar? choisi Son statut de jeune jille musulmane el avall porté le volle, elle ne seraiy
a5 MOHe. JE regrelic, ma Saur il wie jénimie wiiverselle, elle nélatt pas une
JEmmie BUSHIRane. »

Enfin, ce projet de loi répond a une attente forte de la population, En effet,
un sondage de BVA, publié en novembre 2003, montre que 43 % des sondés ont le
sentiment que les pouvoirs publics ne défendent pas avec assez de détermination la
lafcité, et 72 % des sondés sont favorables 4 ce qu’une loi interdise le port visible de
tout signe d’appartenance religieuse et politique dans les écoles publiques.

1.es nombreuses propositions de lois déposées depuis quelques mois sur ce
sujet témoignent de cette attente : celle de M., Jéréme Riviére visant 4 interdire le
port de vétements religieux a toute personne investie de 1'autorité publigue, chargée
d’une mission de service public ou investie d’un mandat électif public dans
Pexercice de ses fonctions ; celle de M. Laurent Hénart portant sur le respect du

" principe de laicité dans les établissements d’enscignement public ; celle de M. Jean-

Marc Ayrault visant 4 interdire le port apparent de signes religieux, politiques ou
philosophiques 3 ’école ; celle de M. Didier Julia tendant & sauvegarder le droit &
I’éducation des enfants qui risquent 1’exclusion des cours du fait du port de signes
religieux ostentatoires ; celle de M. Maurice Leroy relative au respect du principe de
laicité dans le cadre scolaire ; celle de M. Jacques Myard visant &4 garantir la laicité
et la neutralité du service public de I’éducation; et enfin la proposition de loi
constitutionnelle de M. Franck Marlin tendant & inscrire le principe de laicité dans la
devise républicaine. Ces inifiatives parlementaires témoignent du consensus
politique actuel sur la nécessité de Iintervention du législateur.

B.~- ETABLIR UN JUSTE EQUILIBRE ENTRE LIBERTE DE CONSCIENCE ET
PRINCIPE DE LAICITE, CONFORME AUX ENGAGEMENTS
INTERNATIONAUX DE LA FRANGCE

1. Etablir un juste équilibre entre liberté de conscience et principe de
laicité

Interdire dans les écoles, les colléges et les lycées publics, le port de signes
ou fenues par lesquels les éléves manifestent ostensiblement leurs appartenances
religieuses permettra d’établir un équilibre plus satisfaisant entre principe de laicité
et liberté de conscience. '

Certains opposants & Pintervention du législateur font valoir qu’il serait
ainsi porté gravement atteinte i la liberté de manifester sa religion et en déduisent
que ’intervention du législateur serait contraire 4 fa Constitution.

Mais, on ne peut pas se contenter d’opposer liberté de conscience et
principe de laicité : la réaffirmation de la laicité et de la neutralité de I’école, dans ce
nouveau contexte, a précisément pour objectif de protéger la liberté de conscience et
le respect des convictions de chacun.
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De plus, en vertu de Particle 34 de la Constitution, le Iégislateur est seul
compétent pour déterminer le régime des libertés publiques, et pour concilier leur
exercice avec d’autres principes constitutionnels.

En effet, le Conseil constitutionnel admet ’intervention du législateur pour
réglementer I’exercice d’une liberté fondamentale lorsqu’elle a pour objectif soit de
la rendre plus effective, soit de la concilier avec d’autres régles ou principes de
valeur constitutionnelle'. Or interdire la manifestation ostensible des appartenances
religicuses 4 1’école a pour objet de garantir & la fois un principe constitutionnel
ayjourd’hui menacé, la lafcité, un droit fondamental : la liberté individuelle des
éléves, notamment des jeunes filles, de ne pas porter de signes religieux, mais aussi
le principe constitutionnel d’égalité entre hommes et femmes, réaffirmé par la
révision constitutionnelle du 8 juillet 1999,

En outre, le régime juridique actuel porte atteinte au principe d’égalité en
subordonnant ’exercice d’une liberté fondamentale —la liberté de manifester sa
religion — aux décisions aléatoires des chefs d’établissement et de compromis
locaux. Or, la nécessité pour le Kgislateur de garantir un exercice uniforme sur le
territoire des libertés publiques a &t¢ rappelée explicitement par le Conseil
constitutionnel dans une décision du 13 janvier 1994°. L’intervention du législateur
apparait donc pleinement justifiée pour définivr un cadre juridique précis et
également applicable dans tous les établissements scolaires.

Enfin, le dispositif 1égislatif proposé¢ est équilibré et laisse une place 4 une
manifestation discréte de ses convictions religieuses : seuls seront interdits les signes
religienx ostensibles, tels que le foulard, la kippa et les grandes croix, alors que les
signes discrets, tels que les médailles, pourront toujours éfre portés. La liberté
d’expression de Pappartenance religicuse a done encore parfaitement sa place a
Iécole.

2. Une initiative conforme a la Convention européenne des droits de
I’homme et de sauvegarde des libertés fondamentales

L’obstacle juridique d’une incompatibilité du dispositif 1égislatif avec
Particle 9 de la Convention européenne des droits de 'homme semble devoir &tre
écarté.

En premier lieu, la Cour admet, dans sa jurisprudence, que la liberté de
religion peut &tre limitée pour des motifs d’intérét général : celle-ci doit céder devant
le respect des lois et réglements relatifs, par exemple, au respect du service militaire
(CEDH, 12 décembre 1996, Gramanti /4y ou de la fiscalitt (CEDH,
15 décembre 1983, C! o Ropawme —Cif). De méme, dans Varét Daklab o Siissé
du 15 février 2001, la Cour a validé Pexclusion d’une enseignante suisse qui refusait

1 Le Conseil constitutionnel a trés clairement affirmé ce principe dans une décision « extrgariser o pressen du 10 octobre
1984 : & sigeissant dwne Hoerid Jonaaenials, & Pl précieuse gue sor exercice est e des garamier erseniveles ay
retpect dis atires avolis er lidertds st al fa souveraineld nationals, fi loV ne peal en rdplemenier fevercice gieen vie i /2
FEGPE PIHS S CCTl Ot G2 Mo Concilier (Tvec Celit aairer Figler on principes de valeur constitulionmelie »,

2 Décision n°®93-329 DC du 13 janvier 1994, loi relative aux conditions de 1'aide aux investizsements des élablissements
d’enseignement privés par les collectivités territoriales.

3 A propos 4'un quaker refusant de contribuer aux dépenses militaires.

4 Cour européenne des droits de "’homme, 15 février 2001, Dahlab ¢f Suisse
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de retirer son foulard dans une école publique : elle a reconnu que 1’obligation de
neuiralité imposée aux enseignants ne méconnaft pas Particle ¥ de la Convention
européenne des droits de I’homme,

De plus, la Cour reconnait, dans sa jurisprudence, les traditions de chaque
pays, sans chercher & imposer un modéle uniforme des relations entre I’Eglise et -
IPEtat. Dans Parét Cha are Skalom ve Tyeaek contre France du 27 juin 2000, elle
note Vexistence « &uwme marge & quoréciation gu ¥/ jaut laisser & chague Bra
ROLATIEEHE POur &€ gul a5t a [ dlablissement des délicals rapports enire les Bglives
er [ Frar». Elle a ainsi reconnu, dans plusieurs décisions, la nécessité de concilier Ia
liberté religieuse et le principe de laicité. L’arvét Rgipd Lardiss er autres corlre
Zurguie du 13 février 2003 peut apparaitre, 4 cet égard, comme un arrét de principe
puisque la Cour y affirme : « Zar argawes e la convertion omt estinéd gue le
rincipe de laicie dlart assurément {un des principes jondatenrs ag [ Blal gur
cagre avec la prééminence diy aroit ef le respect des droity de [ omamne of de la
démocratie. Uire aiifude pe respechmil pas o8 privicipe He Sera pas Recessaiyentern
qeeeplde comwe Jaisar! parile de la lbertd de moppéster so relipion ef we
béngiicrara pas de la profection gu assure £ ariicle 9 de la Converitiorn. »

En ouire, la Cour européenne des droits de I'homme considére qu'une
mesure restrergnant Pexercice d’une liberté fondamentale n’est compatlble avec la
Convention que si trois conditions sont remplies :

— la mesure doit &tre prévue par la loi,
— elle doit poursuivre un but iégitime,

— elle doit étre nécessaire et properiionnée au buf poursuivi.

Les deux premidres conditions sont remplies par le présent projet de loi. De
méme, |’interdiction est tout & fait proportionnée au but poursuivi : seul le port de
signes religieux qui manifeste ostensiblement une appartenance religicuse est
interdit, les signes religieux discrets demeurercnt autorisés. Ainsi, la religion peut
garder sa place 3 1’école. De plus, la Cour prend en compte ’environnement global
permettant [exercice de la liberté de religion, et notamment les solutions
alternatives qui peuvent &tre proposées.

L’interdiction posée par le projet de loi apparait, & cet égard, tout & fait
proportionnée puisque les éléves qui voudront manifester leur appartenance
religicuse & I’école pourront s’orienter vers des établissements privés ou suivre un
ensecignement par le Cenire national d’enseignement & distance (CNED), méme si,
bien entendu, PPobjectif de 1a loi n’est pas d’exclure les éléves de [*école publique.

Enfin, la Cour reconnait que Ie port de certains signes religieux peut avoir,
en lii-méme, un caractére ostensible. Elle s’exprimait ainsi dans [Parrét
Dekicats erSeisse du 15 février 2001 « comment powrrail-on davis Cas clFconsiances
drler de prime abord four glfer proséfviigie gure pewt avolr le port dy joulard dés
lors gu Il semble Drposé aux jemmes par une prescriplion coranigue gul (...} ést
afficitement conciliable avee le privcipe & dgalité des seves 7y,
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Police say women would face charges for refusing to
rem'ove n¥qag rPor m“t’ngshota 9 ' g

Nelson Wyatt, THE CANADIAN FRESS2010/03/30

MONTREAL - Palice forces in difierent paris of the country say charges will be laid against anyone who refuses fo remove religious fece-coverings such as
Muslim nigabs when being booked after an arrest. .

The RCMP and the Monireal police forces, who outlined the poficy in interviews, laid down one nofable caveat: such a case has never actually come up in
gither of their jurisdictions.

If's the latest wrinkle i1 an ongeing debate over the religious face-covering - and one that has baffled a prominent member of the islamic community in
Canada. .

"This Is getling absurd, really,” said Wahida Valiante, national president of the Canadian Islamic Congress.
"There are only, in the entire Quebec pravince, 25 women who wear the nigab so they can't be in the highest number of criminals expected fo be arrested.”

The RCMP and the Montreat force confirmed that to their knowiedge no one wearing a nigab has ever refused {o remave it for a mugshot. In fact, they can
actually recali arresfing anyone with a nigab either.

But that hasn't stopped spaculation lately in the Quabec media about what would happen in the event that someone refused to cover their face for police.
The nigab has bezn 2 flashpoint in an ongeing debate in Quebec about how far people should go to accommodate religious mincrities.

That kssue recently flared up again when a woman refused to remove her veil during a French class.

It escalated to the point that the provincial government tabled a law saying women wearing nigabs weould be denied government services and public-sector
jobs.

Provincial statisfics suggest this law woﬁld apply to less than a dozen women who aclually demanded such services at the Quabec Health Department last
year,

Sceme recent opinton polls suggest such get-tough measures might be popular not only in Quebec, buf elsewhere in Canada.

While Montreal police scught legal advice on the issue a year ago, the RCMP say they've always followed the Identification of Criminals Act, part of the
Criminal Code of Canada.

Sgt. Greg Cox said that provision states people have to comply with identification procedures and if allows for reasonable force to remove the face-covering
if necessary.

But he explained that a police cfficer would not be getling rough with someone In those circumsiances.

"Should they refuse, wali then, you just fzy the charge and the judge will order them o have it done because it's something that needs to be done. Wa're not
geing to hurt somebody over a photo.”

Insp. Daznie! Rousseau said Monireal police sought a legai opinion on the issue after street cops asked about it

Rousseau said the legal advice pointed to the Identification of Criminals Act in the Criminal Code, which said people have to submit to photographs and
fingsrprints when they're booked.

"“The perscn shoutd agree by themsalf {c paricipate &t the activities of the Identificaion,” he said. "If not, the law has consequences for the person.”

Rousseau said the only person who's ever resisted was a man who wouldn't provide fingerprints. He was warned he couid face an additional charge and
reiented when he went io courf and realized that the judge would impose it.

Valiante said she thought the issue had been deait with already, when guestions were raised about lifting the nigab o vote in federal elections.

"To my knowledge, so far, whanever the need was there to have, for instance, elections, pictures for your passports, and | think other medical identification,
women have shown their face, they have lifted ihe nigab," she said.

She called any suggestion that someone wearing a nigab would refuse to be photographed for a mugshot “mind-boggting."

hitp://www.680news.com/article/print/40661 17/11/2011
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“You have 2 miniscule number of women who are wearing it," she said. "On top of that, ihere have been o disagreements when they were voting or they
needed their passperis or health cards.”

OGERS BICITAL MED!

NEVS & BUSINESS RADIO

http://www.680news.com/article/print/40661 17/11/2011
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Confronting the Shadow: Is Forcing a
Muslim Witness to Unveil in a
Criminal Trial a Constitutional
Right, or an Unreasonable Intrusion?

I. INTRODUCTION
. THE“VEIL”
A, Understanding Islam and its Followers
B. Islam and the Veil
C. Reactions to the Veil in America and Abroad
HI. THE CONFRONTATION CLAUSE
A.  Early History
B. The Confrontation Clause and the Issue of "Face-to-Face
Confrontation
C. Recent Applications of Maryland v. Craig in American
Courts ’
D. Unveiling and Confrontation Litigation in New Zealand
E. The Unresolved Issue of Veiling and Confrontation in
America
IV. THE CONFRONTATION CLAUSE AND VEILED WITNESSES IN TRIAL!
WHO WINs?
A. The Craig Analysis Is Clearly Applicable
B. Applying Craig’s Two-Pronged Test
C. Confrontation Clause Violated
V. FIRST AMENDMENT CONCERNS
A. History of Free Exercise of Religion
B. Free Exercise of Religion Applied to Veiled T estimony
VI. MITIGATING THE HARM OF UNVEILING
V1L CONCLUSION

”
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I INTRODUCTION

*He’s been stabbed.” Her voice sounded weak and distraught over the
phone. “Please send help. My husband is dying.” On the other side of the
call, the Los Angeles Police Department responded immediately. Minutes
later, two patrol cars screeched into a grocery store parking Iot to find a
small crowd gathering around a white SUV in the 11:00 p.m, darkness.

A woman knecled on the ground, sobbing and clutching her stomach.
She was covered from head to toe in loose black cloth, with a veil cast over
her face. Sprawled next to her, a man lay facedown in a pool of blood, He
did not move.

A small group of spectators stood nearby, horrified. One of the officers
immediately attempted to calm the sobbing woman, but as he did so she
spun around wildly, as if her life wias still in danger. Her eyes dashed from
person to person, until finally they found their target. Frantically, she
extended a trembling finger in the direction of a middle-aged man standing
in the center of the crowd.

“Himi It was him! That man killed my husband!”

P

Silence filled the courtroom. It seemed like just yesterday Fatima
Hassan had pointed her finger in that parking lot. Yet here Brian Taylor
found himself sitting in the defendant’s chair facing murder charges. Here
he found himself waiting for Hassan to take the witness stand. All because
he ended up on the other side of that finger.

Upon entering the courtroom, she appeared the same way she did on that
fateful night—the black garment draped over her body and the veil pulled
tightly over her face, covering all but her wandering eyes. She would be the
first witness and the last witness. No one else had seen anything, No other
evidence existed. No fingerprints, no weapon. It was his word against hers.

Taylor nudged his attorney. “She can’t wear that up there. Make her
take it off.” He didn't know why, but the thought of Hassan testifying in the
veil made him uncomfortable.

Taylor’s attomey pleaded for the veil’s removal, but before the judge
could even respond, Hassan’s voice penetrated the room. “1°d rather die.
You already took my husband. You will not take my dignity.” Despite
Taylor’s arguing and the judge’s requests, Hassan would not budge, She
pulled her garments tighter. Steadily the judge’s sympathy grew, and finally
he relented. Hassan, cloaked in black, took the stand. Her religion was
honored. Reluctantly, Taylor braced for trial.’

L2

1. This is & fictiona! story created by the author,
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For criminal defendants like Brian Taylor, a single witness’s testimony
can be life altering.® It is for this very reason that the American criminal
justice system puts so much emphasis on the jury’s ability to evaluate the
reliability of witness testimony,® It is also for this reason that criminal
defendants like Brian Taylor have good cause for concern when & veiled
witness testifies against him in court.® As the jury attempts to evaluate the
witness's credibility, what might the veil conceal? A vindictive smile? A
twitch of the mouth? A forchead dotted with beads of sweat?” The

2. The two most dramatic consequences of a criminal conviction are the defendant’s loss of
tiberty and the “criminal stigma” attached to the defendant’s name. See Margaret H. Lemos, The
Commerce Power and Criminal Punishment: Presumption of Constitutionality or Presumption of
Irnocence?, 84 TEX. L. REv. 1203, 1228 (2006). These consequences are “typically much worse
than those that follew from an unfavorable verdict in a civil case. Given the significance of those
consequences our society has made  *fundzmental valve determination’ . . . that it is far worse to
convict an innocent man than to et & guilty man go free. Id. (citing In re Winship, 397 U.S. 358,
372 (1970) (Harlan, J., concurring)). As a recent article describes:

The label of “convicted felon” strips an individual of the right to vote, serve on jurics,

owan firearms, or hold public office. Tn many states, convicted felons are prohibited from

obtaining stedent loans, employment in state-licensed occupations, or employment with

state-licensed companies. In addition, the label of convicted felon may coniribute to

vatious informal exclusions that can make access fo noncriminal activities mose difficult

and eriminal alternatives more attractive.
Ted Chiricos, Kelle Barrick, William Bales & Stephanie Bontrager, The Labeling of Convicted
Felons and lts Consequences for Recidivism, CRIMINOLOGY, Aug, 1, 2007, st 548 available ot
http:ffwwwi.interscience.wiley.comvegi-bin/fulltext/1 179964 66/PDFSTART?CRETRY=1 £SRETR
Y=0 (also revealing a study that shows the “criminal” label may actuslly contribute to subsequent
criminal recidivism). Heightened concem arises when the jury bases a conviction on the testimony |
of only very few witnesses or even g single witess. See Carmell v, Texas, 529 U.S. 513, 542 n.30
{2000 (noting that “[o]ne single Witness, if credited by Twelve Jury-men, is sufficient” to convicta
defendant of a crime).

3. The U.S. Supreme Court has described the jury's ability to make credibility determinations as
“[a] fundamental premise of our criminal trial system.” Pnited States v, Scheffer, 523 U.S. 303, 313
(1998). The jury serves as a “He detector,” and this function has “long been held to be the part of
every case [that] belongs to the jury, who are presumed to be fitted for it by their natural inteiligence
and their practical knowledge of men and the ways of men.” Jd. (internal quotations omitted).

4. “The jury's inability to see the enfire witess may limit its ability to evaluate that witness’
credibility and value as evidence,” which may impair “an important function of the jury in criminal
trials.” Anthony Garofano, Avoiding Virtual Justice: Video-Teleconference Tesiimony in Federal
Criminal Trials, 56 CATH. U, L. REv. 683, 702 (2007) (emphasis added). As a result, the U.S,
Supreme Court hes “noted the fundamental importance of avoiding the wrongfu! implication of
defendants by witnesses and the efficacy of face-to-face confrontation in achieving this.” Jd.

5. These aspects of a witness’s testimony are described as “demeanor evidence,” which refers fo
outward appearances such as facial expressions, gestures, tone of voice, and hesitation or readiness
to answer questions. See BLACK'S LAW DICTIONARY 463 (Sth ed. 2004). “Under our common law
system of litigation, the trier of fact uses the witness’s demeanor to determine the truth of the
testimony.” James P. Timony, Demeanor Credibility, 49 CATH. U. L. REV. 903, 964 {2000). The use
of demeanor evidence has long existed as an integral part of our legal system:

For hundreds of years, judges or juries have decided the credibility of testimony on the
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defendant may also raise concerns over his counsel’s ability to effectively
read the veiled witness’s expressions and mannerisms during cross-
examination.®  Still, even putting these legal technicalities aside, the
defendant may just want the opportunity to stare at his accuser face-to-face
as his liberty hangs in the balance.” Whether it is for one or all of the above
reasons, the criminal defendant will likely demand the witness to unveil.?
This demand has constitutional backing, as the Sixth Amendment’s
Confrontation Clanse expressly guarantees a criminal defendant the right to
“confront” those witnesses against him,”

demeanor of the witness, including the witness’s appearance, attitude, and manner. The
process is subjective and difficalt to describe, Jurors usually do not have to elucidate
the reasons for their verdict, but the #rial judge who specifies a nepative physical
characteristic of the witness’s demeanor risks reversal on appeal.
Id, at 904-05, Recent empirical studies are beginning te suggest that our degal system should
become less reliant on such evidence. Jd, at 905. For a discussion on the value of demeanor .
evidence in frial and how the Muslim veil affects this evidence, see infra notes 207-29 and
accompanying text,

6. The jurors aren't the only people in the cowtroom who need to assess an adversarial
witness's demearor. During triaf, the defense counsel uses a witness’s demeanor to conduct
effective cross-cxamination, “an integral part of [the] system in order to penetrate all of the
conflicting impulses or obstacles to fay bare the whole truth,”” CHRISTOPHER B, MUELLER & LAIRD
C. KIRKPATRICK, EVIDENCE UNDER THE RULES 49f (Aspen Publishers 5th ed. 2004) (quoting
Degetos v. Fidelity & Casualty Co., 313 F.2d 809, 814 (5th Cir. 1963)). Due to the unpredictable
nature of cross-examination, it is impossible for an sttomney to fully prepare himself for the
questioning. See THOMAS A. MAUET, TRIAL TECHNIQUES 251 (Aspen Publishers 7th ed. 2007)
{“Copying a model cross-examination from 2 *how 1o’ text rarely helps, becanse every witness, in
the context of a parnticular trial, is unique and must be trcated as such™). As a vesult, it is
recommended that trial attorneys pay close attention to the wilness's demeanor:

Witmesses constantly surprise you. Unless you are watching and listening, you will miss
nuances and gradations in the witness® testimony. Reluctance and hesitation in
answering will be overlooked. Don't bury your face in your notes, worrying about the
next questions while the witness is answering the last one. . . . This way you can warch
the witness as he listens and answers, gauge the witness' reaction to your question and
the tone of his answer, and intelligently formulate follow-up questions.
Jd. at 256 (emphasis added). Thus, a defendant will likely mise objections when his counsel is
unable to fully read the veiled witness's demeanor.

7. The U.S. Supreme Court has examined the importance of “face-to-face” confrontation, often
supporied by historical references dating back to the time of the ancient Romans, See Coy v. lowa,
487 U.S. 1012, 1015-16 (1988). Part I of this Comment takes a detailed look at the right of “face-
to-face” confrontation and its role in American jurisprudence. See infra notes 84-157 and
accompanying text.

8. Hoawever warranted, this demand to unveil may unfortunately be presented in 2 harsh and
unjustificd manner, For example, in a New Zealand criminal case where two women attempted to

" testify while wearing their veils, the opposing counse] engaged in “an attack on Islamic

fundamentalism by reference to terrorist activities.” Police v. Razamjoo, [2605] D.C.R, 408, 2005
N.Z.D.C.R. LEXIS *3, *55 (D.C. Jan. 14, 2005). The judge in that case described the defense
submissions as “extravagant, and often needlessly offensive in both scope and expression.” /fd, at
*64. Even though this dialogue occurred in another country, Amterican courts witl likely face similar
discriminatory remarks in trials that involve veiled witmesses, It is for this reason that American
courts must be cautious when dezling with such a controversial and sensitive issue.

9. The Sixth Amendment guarantees that a criminal defendant shall “enjoy the right . . . to be
confronted with the witnesses against him.” U.S. ConsT. amend. VI, This part of the Sixth
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Yet Muslim women like Fatima Hassan may also demand constitutional
protection in an cffort to protect their free exercise of religion.'® Given
America’s heavy emphasis on individual rights,' this argument is not
surprising, nor is it trivial.”? The witness may also argue that the veil in no
way abridges the defendant’s right to physically confront her, and that there
is no valid reason to unveil in trial because the Confrontation Clause is not
implicated.””  American criminal courts must therefore deal with both
challenging constitutional interpretations and a clash of constitutional
interests when a Muslim witness demands the court to respect her religion.

Amendment has come 1o b known as the “Confrontation Claunse.” See infra note 85, With 2 history
“yracfing] back to the beginnings of Westerm legal culture,” the true meaning and proper
interpretation of the Clause has been challenging for the Supreme Court. See Coy, 487 6.5, at 1615;
see also California v. Green, 399 U.S. 149, 174 (1970) (Harlan, 1., concurring) (describing the
Confrontation Clause as “com[ing] to us on faded parchment™); Comelius M. Murphy, Justice Scalia
and the Confrontation Clause: 4 Case Study in Originalist Adjudication of Individual Rights, 34
AM. CriM. L. Rev. 1243, 1244 (19%7) (describing Confrontation Clause history as “unclear”).
When looking to sce whether a Muslim woman’s veil interferes with this right, the analysis becomes
even more difficult because much of the Supreme Court’s Confrontation Clause precedent deals with
hearsay issucs and restrictions on the scope of cross-examination, rather than the defendant’s fiteral
right to “face™ his accusers. See infra notes 93-95 and accompanying text. Yet the Confrontation
Clause still governs this legal question and is the defendant's strongest weapon against veiled
sestimony. - .

10. Such a demand would be made under the First Amendment, which guarantees that “Congress
shail make no Jaw . . . prohibiting the free exercise” of religion. U.S. ConsT, amend. L. The Fizst
Amendment therefore prohibits the government from making eny nules or laws that interfere with or
attempt to regulate any citizen’s religious beliefs or practices. See gemerally Karl A, Menninger, 63
Aw. JR. 3D Progf of Facts § 195 (2001). Because certain Muslim women consider the veil to bea
religious obligation, a court ruling that forces 2 witness to unveil in trial can arguably be seen as an
sbridgment of First Amendment rights. See infra noles 247-85 and accompanying text.

11. Embedded in our nation’s history arc struggles over such issues as freedom of speech,
association and assembly, freedom of the press, equal treatment regardless of race, sex, religion, or
national origin, due process rights, and righis to privacy. Se¢ generaily American Civil Liberties
Unon, hitp://erww.achs.org/aboutfindex.html. Fres exercise of religion is a debate that continues
today. For a forward-ooking discussion of the interplay between religion and the law, see generally
Claire McCusker, When Churck and State Collide: Averting Democratic Disaffection in a Post-
Smith World, 25 YALEL. & POL'Y REV. 391 {2007).

12. *The Constitution places beyond the reach of the law the affinmative pursuit of one's
convictions about the ultimate mystery of the universe and humanity’s relation to it" 16A AM. Jur.
29 Constitutional Law § 424 (1998). “The Freo Exertise Clause withdraws from legislative power,
Both state and federal, the exertion of any restraint on the fiee exercise of religion.” Id.

13. The Muslim witess may argue that the Confrontation Clause only requires her to be
physically present in the courtroom, and nothing more. See fnfa notes 180-90 and accompanying
text. The witness may also argue that the veil in no way prevents the jury or defense counsel from
properly evaluating her testimony in trial. See infra note 218-29 and accompanying text. Further,
the witness may argue that various policy reasons exist for preventing the Confrontation Clause from
unvelling her in trial. See infPa notes 23045 and accompanying text.
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The truth is, no American criminal case has ever dealt with this precise
issue.'  While similar cases have arisen in this country’® and abroad, '
nothing on the books is binding in the situation where a veiled Muslim
woman testifies against a criminal defendant. Unsettling as this may be, the
good news is that the United States Supreme Court has already laid out all of
the rules necessary to formulate an-answer.'” Yet in reaching that answer
we fread on fragile grounds. The inevitable clash still remains: on one side
we may have a Muslim woman who would rather sacrifice her liberty than
remove her veil,"® while on the other we have a defendant who deserves the
constitutional protection that this country’s laws guarantee. This Comment
will analyze the veiled witness’s effect on the criminal defendant’s right to
confrontation and will ultimately argue that such veiled testimony violates
the Confrontation Clause,

Part 11 will give the reader a general overview of Islam and its followers,
describe the history and purposes of the veil, and discuss the veil’s current
impact in America and worldwide.” Part IH will examine the Confrontation

4. Inmno recorded American case has a criminal defendant brought a Cenfrontation Clause claim
as 3 resolt of a Muslim woman's veiled testimony. :

15. In America at least one Muslim woman has refused to unvell ia a Michigan small elaims
court, See Muhammad v. Enterprise Rent-a-Car, No. 06-41895-GC (Mich. 3ist Dist. Ct, Oct. ,
2006). Iz Florida, r Muslim woman refused to remove her veil in a driver’s license photoe and g
court of appeal upheld the state’s decision denying issuance. See Freeman v. Dep’t of Highway
Safety & Motor Vehicles, 924 So, 2d 48 (Fla. Dist. Ct. App. 2006).

16. In countries around the world, courts and legislatures have placed certain bans on Mushim
vells, For example, the Dutch government recently implemented a “total ban” of face veils in
public. See infra note 79 and accompanying text. The [talian government has also forbidden women
to wear the veil in public. Sez inffa note 78 and accompanying text. And in New Zealand, a
criminal court was recently faced with two Muslim witnesses who refused fo remove their veils in
trial. See Infra notes 15867 and accompanying text.

17. These mles have arisen out of American cases where witnesses somehow attempt to shield
themsclves from the view of the defendsnt. Sez infra notes 96-157 and accompanying text. For
example, some of the most prominent Confrontation Cleuse cases that deal with “face-to-face™
confrontation invelve child sexun] sbuse cases. See, e.g, Coy v, lowa, 487 U.S. 1012 (1988);
Maryland v. Craig, 497 U.S. 836 (1990). In these cases the child witness s removed from the
defendant’s view through such means as a screen or a closed-cirenit television, which has resulted in
Sixth Amendment Confrontation Clause violation claims. See Coy, 487 U.8. 1012; Craig, 497 U.S.
836. Other cases involve withesses who wear “disguises™ on the witness stand in order to prevent
the defendant from learning their identity. See Momles v. Artuz, 281 F.3d 55 (24 Cir, 2002); sez
also People v, Sammons, 478 N.W.2d 901 (Mich. Ct. App. 1981); Romero v. State, 173 §.W.3d 502
(Tex. Crim. App. 2005). Although these lines of precedent do not directly deal with the issue at
hand, they involve the same rules that a court would use to analyze a case involving a veiled witness,
See infra notes 96-157 and accompanying text.

18, See infra notes 6164 and accompanying text,

19. See infra notes 168-246 and accompanying text. This Comment will strive to take g
thoughtful and cpen-minded approach. Absent thoughtful discussion, it is 100 easy for a non-
Muslim-American to simply say, “Remove your veil.” While it is true we can only do 50 much to
place oursclves in the shoes of another, it is necessary to Dirst fully atempt to understarid the
importance of the veil 10 certain Muslim women. Once that is accomplished, the law can be applted
in 4 less-biased fashion, and we can reach an answer rooted more in justice than in discrimination.

20. See infra notes 26-83 and accompanying text.
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Cleuse, its history, and key decisions that have contributed to its
development.”  Part IV will address the question of whether the
Confrontation Clause is violated when a veiled witness testifies against a
criminal defendant.? Part V will discuss First Amendment concerns that
arise when a Muslim woman is forced to unveil.” Part VI will offer some
possible methods of reducing the intrusion caused by vaveiling,® and part
VII will conclude the Comment.*

H. THE“VEIL™

A recent dialogue between a Michigan district court judge and a woman
by the name of Ginnnah Muhammad illustrates the potential clash between
courtroom procedure and a Muslim woman’s demand to wear her veil:

THE COURT: Okay. Well, first of all tell me what you
wish to do.

MUHAMMAD: I wish to respect my religion and so 1 will
not take off my clothes.

THE COURT: Well, it’s not taking off your clothes. Alll
am trying to do is ask you to take off the part that’s
‘covering your face so ! can see your face and I can hear
you and listen to you when you testify, and then you can
put the veil back on. That's all I am asking [you] to do,
ma’am.

21. See infra notes 84-167 and accompanying text.

22, See infra notes 168-245 and accompanying text,

23, See infra notes 246-85 and accompanying text,

24. See infra notes 2856-87 and accompanying fext.

25, See infra notes 28899 and accompanying texl.

6. The word “veil® is not technically accurate in desctibing all forms of face-coverings womn by
Muslim women, as there are many differing varieties with different specific names. See inffa note
53, As one author describes:

All [the] complexity reflected and expressed in the [Arabic] lenguage is referred 1o by the

single convenient Western term “veil,” which s indiscriminate, monolithic, and

ambiguous. The absence of s single, monolithic term in the language(s) of the people

who at present most visibly practice “veiling” suggests a significance to this diversity that

cannot be captured in one term. By subsuming and transcerding such multivocality and

complexity we lose the nuanced difference in meaning and associated cultucal behaviors.
FADWA EL GUINDI, VEL: MODESTY, PREVACY AND RESISTANCE 7 {(Joanne B. Eicher ed., Berg
2000) (1999). While it is important to keep this diversity in mind, this Comment is not designed to
deive deeply into such nuances. Therefore, for the purposes of this section the word *“veii” will be
used to encompass all types of face-coverings wom by Muslim women. Forg detailed discussion of
the veil's many different nuances, see generally id. at 3-160.
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MUHAMMAD: Well, Your Honor, with all duc respect,
this is part of my clothes, so I can’t remove my clothing
when I'm in Court . ... I’'m a practicing Muslim and this is
my way of life . . . .7

This dialogue reveals the potential lack of understanding between
American courts and Muslim witnesses, especially when it comes to the
veil.” It also indicates that, before engaging in a meaningful discussion of
the “veil” and its place in the American criminal courtroom, it is necessary
to gain a basic understanding of Islam and its followers. This section will
thus offer a general overview of the Islamic religion and culture, the origins
and differing uses of the veil, and how the world is currently responding to
the veil.

A, Understanding Islam and its Followers

Islam?® is a religion that stretches across the globe. With roughly one
billion Mustim® followers,” it currently stands as the second largest

27. Transcript of Record at 4, 6, Muhammad v. Enterprise Rent-A-Car, No. 06-41896 (Mich,
31st Dist. Ct. Qet. 11, 2006) [hereinafler Transeript of Record). The judge dismissed Ginnnah
Muhammad’s case after she refused to remove her veil. /d. at 6; see infie note 72 and accompanying
text.

28. As arecent article deseribes: :

[T]hose who drafied the rules goveming . . . [the] courtroom would never have thonght to
consider a face-covering “clothes” in the same sense that a skirt and blouse are “clothes,”
while to Muhammad this was a natural use of the word and the concept. From this
difference in background assumptions arose fzs to] Muhammad’s conflict.
McCusker, supra note 11, at 396, When Muhammad declared that her veil was “a religious thing,”
the judge directly countered by saying, “I think it’s a custom thing.” Transcript of Record, supra
note 27, at 4. The judge even admiited that he had “no clue about any of this information,” to which
Muhammad responded, “That’s what I'm saying.” Jd,

29. The word “Istam” means “submission”™ or “peace,” THE OXFORD DICTIONARY OF ISLAM 144
(John L. Esposito ed., Oxford Univ, Press 2003) [hereinafier DICTIONARY OF ISLAM].

30. DAVID WAINES, AN INTRODUCTION TO ISLAM | (Cambridge University Press 2003) (1995).
Due to the existing “variety of Muslim peoples and cultures,” there is a wide range of “ethnic,
linguistic, and geographical diversity among [them).” /d. at 2. Yet, similar to Christians, Muslims
belong to a “world-wide community.” /d. This has been described as a “frans-national and eross-
cultural loyalty shared by Muslims everywhere ™ id

31. Md (this estimate is based on data available in 2003). It is important to note, however, that
some sources have criticized the refiability of private surveys that provide these numbers, See
generally Teresa Watanabe, Private Studies Fuel Debate Over Size of U.5. Muslim Population, L.A.
TIMES, Oct, 28, 2001, available ar htp:/fwww.post-gazette. com/headlines/2001 1028usmuslimsnat
Tpl.asp. la regard to United States statistics, there is no official count of Muslims or a number
commonly accepted by those who study the question. Jane 1. Smith, Patterns of Musiim
Immigration, Oct. 2002, hopi/fusinfo.state.gov/products/pubs/muslimiife/immigrathtm, This is
largely becavse the U.S. Census Bureau does not collect or release figures for religious affiliation,
due to the separation of church and state. /d. As a result, the estimated figures widely range from
two million to as many as seven million. /4 However, it is possibie to evaluate the level of Muslim
immigration into the United States. See Andrea EHiott, Muslint fmmigration Has Bounced Back,
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religious community in the world.”” Islam is a monotheistic faith,* with its
center and foundation being God, or Allah.* Muslims believe that in the
seventh century Allah rovealed a divine message fo the Prophet
Muhammad,” which is recorded verbatim in the Qur'an and forms their
scripture.®® In this “divine message,” Allah directly proclaimed the “happy
consequences of worshiping and following him.”*’ The Qur’an is therefore
regarded as the ultimate authorty in all matters pertaining to the Islamic
religion.®®

Muslim believers are also guided by their desire to emulate the prophet
Muhammad, whose words and actions have served as the “idesl model.”¥

SEATTLE TIMES, Sept. 10, 2006, available at htq):llsaaﬁle!imes.nwsource.conﬂhml/aationwor]df
2003252072_91Imuslims10.html. According to statistics gathered by the Department of Homeland
Security and the U.S. Census Bureau, “Muslims appear to be moving here again in surprising
numbees” Id, As the statistics reveal:
In 2005, more people from Muslim countries became legal permanent U.S, residents—
nearly 96,000—than in any yeer in the previous two decades. More than 40,000 of them
were admitied Jast year, the highest annual number since the terrorist attacks, according
to datz on 22-countries provided by the Depariment of Homeland Security.
Ii  These Muslims have come to America “seeking the same promise that has dravry
foreigners . ., for many decades, according to & range of experts and immigrants: cConomic
apportunity and political ficedom.” fd.

12, See WAINES, supra note 30, at 1. Though many regard the Arab world as the “heartland of
Tslams,” the majority of Muslims live in Asia and Africa, DICTIONARY OF ISLAM, suprg note 29, at
144. The largest Muslim communities can be found in “Indonesia, Bangladesh, Pakistan, India,
Central Asia, and Nigeria” Jd. Islam is sccond to Chyistianity in terms of the lJargest religious ’
commuaity in the world. /d.

33. DICHIONARY OF ISLAM, supra note 29, at 144, *Manotheism®” is the belief that there is only
one God, 7d. In fact, Muslims believe that Yslam was “the original monotheistic faith,” with
Judaism and Christianity as “tolerated offshoots.” Id,

34, Jd Muslims belicve Allah is the “transcendent, all-powerful, and all-knowing creator,
sustainer, ordainer, and judge of the universe.” Id. Allah is “not only powerful and majestic, but
giso mereiful and just.” /d.

35, Allah’s message was revealed through the archangel Gabriel. §.A. NIGOSIAN, [SLAM: ITS
HISTORY, TEACHING, AND PRACTICES 65 {Ind. Univ. Press 2004). Thus, the Qur'an is considered to
be the “infallible message or speech of God.” M.

36, DICTIONARY OF ISLAM, supra note 29, at 144. Besides the Qur'an, Muslims believe four
other “Holy Books” were periodically sent down by Allah to different prophets: Abraham, Moses,
David, and Jesus. NIGOSIAN, supra note 35, at 65. However, each book was “adulterated by human
imperfections.” M. Muslims believe that the Qur'an sets right the imperfections in all the other
books, and therefore that it is “the perfection and culmination of all truth.” M.

37 -

38, DICTIONARY OF [SLAM, supra note 29, at 256, The Qur’an “furnishes the basic tenets of the
faith, the principles of ethical behavior, and puidance for social, political, and economic activities.”
Id.

39, NIGOSIAN, supra note 35, at 80. “[Tthe actions, decisions, and practices that Muhammad
approved, allowed, or condoned, as well as those he refrained from or disapproved of, are used by
Muslims as examples for guidance in all aspects of fife® fd The Islamic word for Muhammad’s
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As a result, Mubammad’s words and actions were compiled and recorded
into a literary source called the Hadith.* Using the Hadith as a guide,
Muslims model their daily lives after their prophet Muhammad.*' Thus, for
Muslims, the Hadith is the most important literary material next to the
Qur’an,?

Overall, the Qur’an and the Hadith form the source material of Islamic
law,” and together they outline the fundamental principles that regulate &
Mustim’s “full range of human activities in both the public and private
spheres.”* It follows, then, that these sources of law address the social and
religious regulations pertaining to Muslim women.* These include issues
such as marriage, inheritance, gender roles, and dress codes, Socially and
economically Islam has traditionally favored men, but debates over Muslim
women's rights and status have emerged.”’ Included in those debates is the
practice of veiling, and its corresponding history, purpose, and meaning, *®

words and actions is Swnnah, Id.
40. See id. et 80. “The literature of the Hadith fncludes the earliest biography of the prophet
Muhammad, an account of the founding of the community, & portrait of Muhammad as founder and
legislator of the community, and of Muhemmad as the model and guide for Muslims." /4. The
collections of the Hadith deal with everyday problems, in the areas of “social, political, economie,
end domestic life.” /4.
41. Id. Muslims have modeled their lives after the prophet Muhemmad for more than thirteen
hundred yenrs; .
They awaken every morning as he awakened; they eat as he ate; they wash as he washed;
and they beheve even in the minutest acts of daily lifc as he behaved. The presence of
the Prophet is felt, as it wers, in a tangible way, as much through the Hadith as thraugh
the Qur'an.

Id, at 81.

42, Id, at80,

43, This Islamic law is called Shari’ah, which s defined as “God's etermal and immutable will
for humanity, as expressed in the Qur'an and Muhammed’s example (Sunnah), considered binding
for all believers; ideal Islamic law.” DICTIONARY OF ISLAM, supra note 29, at 288, Islamic law
differs from Westem legal systems in two major ways: its scope and its value, NIGOSIAN, supra
note 35, at 85, First, Western systems of law “govern one's refationship to the state gnd to fellow
beings,” while Islatnic Jaw “regulates one's relationship with God and conscience, in addition to the
state and to follow beings. Id. Sccond, Western legal systems “adapt to the changing circumstances
of contemporary society,” while Istamic law is imposed by Allah on society and does not change.
Id. a1 85-86,

44, Cynthia DeBula Baines, Note, L'dffuire des Foulards—Discrimination, or the Price of a
Secular Public Education System?, 23 VAND. J. TRANSNAT'L L. 303, 309 ( 1996). For example,
polygamy is strictly regulated, incest is absolutely forbidden, and drinking alcohol or gambling is
forbidden. NIGOSIAN, supra note 35, at 72, “Law rather than theology is the central religious
discipline and locus for defining the path of Islam.® DICTIONARY OF ISLAM, supra note 29, at 144,

45. NIGOSIAN, supra note 35, at 90.

46. Id.

47. fd. at 91. “Millions of Muslim women around the world have formed various groups,
leagues, associations, and organizations to modify the existing gender inequities.” Jd. “Those
[women] who support veform are called ‘modernists,” *reformists,’ *liberals,’ or *secularists.™ Jd,
‘Those who oppose the reform “are known as ‘conservatives,’ *fundamentalists,’ ‘scripturalists,’ or
‘Tslamists.” Jd.

48, M.
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B. Islam and the Veil

The custom of veiling existed prior to Islam, and therefore did not
originate within the Islamic religion or culture.” Although history is
unclear as to exactly how the practice of veiling was introduced to
Muslims,® it is clear that Islamic veiling evolved its own distinct function,
characteristics, and meaning.”

Both Muslim men and wornen are required to dress modestly, with the
dress code conforming to a pgeneral undersianding of the Hadith and .
tradition.” Yet only Muslim women wear the veil, which comes in a variety
of forms and is described by a variety of terms.”® To support the practice of
veiling, passages from both the Hadith® and the Qur'an®® have been

49. EL GUIND, supra note 26, at 143, Veiling existed for both men and women “in Hellenic,
Judaic, Byzastine, and Balkan cultures” J#. In some of these cultires, the veil was a sign of high
status, DICTIONARY OF ISLAM, supra note 29, at 112,

50, Possibilities include “adoption, reinvention, or independent invention” EL GQUINDI, supra
note 26, at 149,

51, Id.

§2. Musiim Women, Dress Codes and Human Rights: An Intreduction to Some of the Issues,
HUMAN RIGHTS COMM'N 2 (2005), available at hitp:/fwww hre,co.nz/home/hre/newsandissues/
muslimwomendresscodesandhumantights.php,

53. In Arabic, the veil is generally referrcd to as the Aijad, which means & “[tIraditional Muslim
women’s head, fave, or body covering” DICTIONARY OF ISLAM, supra note 29, at 112, There are
various forms of the hijab, ranging from the headscarf, “the long rectangular scarf or shuyla wormn
widely in the Gulf states, the waist-length cape or khimar,” the Iranian head-to-toe covering called
the chador, to the most concealing Muslim veil, the burge, which covers the entire face and body.
Police v. Razamjoo, [2005] D.C.R., 408, 2005 NZD.C.R. LEXIS *3, *17-18 (D.C. Jan, 14, 2005).
This article is only concerned with those veils that cover significant portions of the waoman's face, as
the others do not raise any Confrontation Clause issues.

54, The follow passage appears in the Hadith: “And as regards the (verse of) the veiling of the
women, I said, “O Allah’s Apostle, I wish you ordered your wives 10 cover themnselves from the men
because good and bad ones talk to them.”" Jd, at *19.

55, Quitan, Sura 33:59 says: "O Prophet, tell your wives and daughters, and the women of the
believers to bring down over themselves part of their outer garments. That is the more suitable that
they will be known and not be abused. And ever is Allah Forgiving and Merciful,” Id, at *18
(parenthetical omitied). Another passage, Qur'an, Sure 24:31 says:

And tell the believing women to reduce their vision and guard their private parts, and not
expose their adornment except thet which is apparent; and Jet them wrap their covers over
their chests and not expose their beauty except to their husbands and fathers, or the
fathers of their husbands, or their sons, or the sons of their hushands, or their brothers, or
their brothers® sons, or their sisters’ sons, or their women, or what their right hands
possess, or their male attendants who are incapable, or to children who are riot yet aware
of women's nakedness; and that they not stamp their feet 1o make known what they
conceal of their adomment, And tum to Allah in repentance, all of you beligvers, that
you may succeed,
I at *18-19.
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interpreted to require it.> As such, veiling practices have differed among
the various Muslim cultures due to varying interpretations of the Qur’an and
the Hadith,”” Modemly, debates over the practice of veiling have arisen
within the Muslim community.® Duec to the complexity of the various
views and arguments involved, the substance of these debates is beyond the
scope of this article.”® Yet, the existence of the debate reveals an important
point: there are many different reasons why Muslim women wear the veil, ®
The purpose of the veiling may be for the fulfillment of a religious
obligation,” cultural practice,” or as a symbol of political conviction.
Other Muslim women may veil simply to improve their family relations® or
to communicate certain messages to the outside world.* Regardless of the

56. M.
57. Id.at*19-20,
58. WIGOSIAN, supra note 35, at 91, “Today, a large number of Muslim women insist on gender
equality in national, secular, and religious spheres. They challenge various patriarchal systems,
reject the constraints placed upon them, defy domination by men, and try to redefine iheir identity as
women.” Id.
59. See generally, NIGOSIAN, supra note 35, at 90-92,
60. This is because there are “varying degrees of choice afforded to Muslim women as to what
they wear.” HUMAN RIGHTS COMM'N, supra note 52, at 2. "Women may don Islamic dress in
fulfitiment of what they see as a religious obligation, it can be a symbol of political conviction, a
cultursl practice, or 4 means of avoiding criticism and harassment from men.” Jd. These reasons,
combined with other factors Hke sosial class, “may ali influence how strictly a woman adheres to the
Islamic dress code,” 74,
61. For example, Ginnah Muhammad was willing to give up her right to sue in civil court due to
her religious beliefs and offered the court the following explanation; “[Tlhis is my way of life and I
befieve in the Holy Koran and God is first in my fife.” Transcript of Record, supra note 27, at 4. See
dnfra note 72 and accompanying text. Another Muslim woman by the name of Naushaba Habib has
described the veil as her “Islamic duty,” in her effort to be as “perfect as possible.” THE MUSLIM
VEIL IN NORTH AMERICA: ISSUES AND DEBATES 116 (Sajida Sultana Alvi et a1, eds., Women's Press
2003) [hereinafter THE MUSLIM VEIL).
62. A Muslim woman by the name of Zia Afsar admits she was “not influenced or pressured” to
wear the veil, but rather does so through her own independent decision to portray her “Muslim
identity.” Jd. at 115, Afsar now describes the veil as a part of her personality, . at 116,
63. One nineteen-year-old Palestinian declared that the veil freed her from “arguments and
headaches” with her parents. Jd. at20. She described how when she turmed fourteen years ofd, her
“parents started to limit [her] activities and even tefephone conversations,” while her “brothers were
free to go and come as they pleased.” /& She then deseribed the veil as 2 solution to her problems:
{A}s a way out, I esked to go to Qur'anic classes on Saturdays. There I met with severat
veiled women of my age. They came from simifar backprounds, None of them seemed
to face my problems, Some told me that since they took the vei), their parents know that
they are not going to do anything that goes against Muslim morality. The more I hung
around with ihem, the more convinced 1 was that the veil is the answer to all Muslim
girls” problems here in North America.

Id at20-2t,

6. Secid. at22.

Veiling also makes it clear to Muglim and non-Muslim men that the veiled women are
not available for dating. The veil is a powerful means of communicating all these
messages without uttering a word, and with this understanding, it is not surprising that
women have discovered and adopted it

Id
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reason, it is clear that these women care deeply about their decision to veil in
our modem society, and the practice will often be strongly defended.

Despite the veil’s undefined history and often unclear and multitude of
purposes, it cannot be denied that certain Muslim women sce the veil as an
obligation.® In some instances, a Muslim woman may rather suffer harsh
consequences than to publicly unveil® Problems therefore arise when
society pushes for the veil’s removal, while the Muslim woman desires to
remain grounded in her beliefs. Thus, the existence of the veil is
inextricably linked to its integration into modern societies worldwide.

C. Reactions to the Veil in America and Abroad

Keeping in mind the veil’s sacred importance to certain Muslim women
around the globe, it is helpful to look at how the modern world is responding
to veiling, especially in America. Given America’s deeply rooted tradition
of protesting religious practices, the treatment of veiled Muslims has opened
the door for harsh criticism.” An unfortunate example is the treatment that
many Muslim-Americans endured after the terrorist attacks of September 11,
2001,% where mosques were vandalized, hate crimes rose, thousands of men
were placed into deportation proceedings, and others were “arrested in an

65. See supra note 61.
66. A Muslim woman named Amira Elias describes the misery she endured by sticking to her
religious beliefs and wearing the veil:
I want[ed] to please God. If the Aijab pleases Him, Fli do it, and be proud of wearing it
because of my love and faith in Him. So I completely changed my wardrobe . . . and
transformed myself from a modem-looking Canadian woman 1o a completely shronded
womat . ... Then...problems began. .. . Twas frightened of being looked at strange. 1
hated being stared &t . . , . I secluded myself at home, and did not want to goout. ... 1
became extremely depressed, and even got admitted to a hospital for a week because of
depression . . . . [But] I was still determined to obey God and not change the way |
dressed. "

THE MUSLIM VEIL., supra note 61, at 112-15, The lengths Amira Ellas was willing to go fo honor

her religion are proof enough that American courts should not lightly approach the issue of forceful

unveiling.

67. As one Muslim writer argues, “widespread incidents [in the wider Westem socicty] often
convince even more Muskms of the hypoctisy of the Western world coaceming freedom of
expression and individual liberty, further poisoning the relationship between Muslims and non-
Mugslims.” 7d. at xiii.

68. The terrorist attacks of September 11, 2001 were a series of coordinated suicide attacks by al-
Qaeda terrorists who hijacked commercie) passenger airliners and crashed them into the World
Trade Center in New York City and the Pentagon in the nation's capitol, For a detailed account of
that day, see CNN.com/U.S., September 11: Chronology of Terror, Sept. 12, 200},
hup:/edition.can.com/2001/US/69/1 1 /chronology.attack/,
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array of terrorism cases.”® As a result, Muslim women have been warned
not to wear veils in public,” and many suffer day-to-day discrimination.”
Yet veiled Muslims deal with more than just blatant discrimination as they
try to integrate into American culture, as illustrated by several recent court
cases.

In 2006, for example, a Michigan district court judge refused to allow
Ginnnah Muhammad to wear her veil in court, and ultimately dismissed her
case when she wouldn’t unveil.” In another 2006 case, a Florida court of
appeal held that a Muslim woman could not wear her veil in a driver's
license photo.” Although these recent cases deal with civil matters, they
still shed light on our country’s views toward the practice of veiling in our

69, Ellioft, supra note 31. Some Muslim women had their headscarves ripped off or cigarette
lighters thrust at their heads. Mackenzie Carpenter, Muslim Women Say Veil is More About
Expression than Oppression, PITTSBURGH POST-GAZETTE, Oct. 28, 2001, gvailable at
hitps/www.post-gazette.com/headlines/2061 028mustimwomennat3p3.asp.  Shockingly, a Muslim
reporter for a Seattle newspaper who wore a veil to see how Muslim “women were being treated was
pushed into the path of & truck.” Jd. During this time, “fsJome Muslims changed their names to
avoid job discrimination,” for example changing “Mohammed” to “Moe™ or “Osama” to “Sam.”
Elliott, supra note 31. Alse, “[slcores of families left for Canada or returned w their native
countries.” Jd.

70. See id. ‘This is most likely in an effost to avoid discrimination still stemming from the 9/11
attacks.

71. For example, Wal-Mart recently issued a public apology for the comments made by one of its
employees in Utah. See Associated Press, Wal-Mari dpologizes to Muslim Woman Who Suid
Cashier Mocked Fnce Veil, FOXNEWS.COM, Feb. 20, 2008, http://www.foxnews.com/story/
0,2933,331389,00.html. While the veiled Muslim woman was checking out at Wal-Maxt, a cashicr
said, “Please, don't stick me up,” Jd. A Wal-Mant vice-president apologized by saying, “I can
assure you that the associate in question was disciplined in accordance with our employment policies
as a result of the situation.” fd, Apparently the employees at the Utsh store also were to undergo
“*sensitivity training’, specifically in the Istamic faith and Muslim culture.” Jd,

72. Ginnah Muhammad brought a small-claims action in October 20086, in which she “contested
a rental car company's charging her $2,750 to repair a vehicle after thieves broke into it.” Zachary
Gorchow, Judge Tosses Out Muslim Woman’s Case Afier She Refuses to Remove Veil, THE SAN
DiEGO UNION-TRIB,, Oct. 22, 2006, Muhammad wore a scarf and veil that covered her face and
head, except for her eyes. f4. Judpe Paul Paruk asked Muhammad to remove her veil so that he
could see her face and see whether she was telling the truth. /4 When Muhammed refused, Judge
Paruk dismissed her case. fo. Muhammad later said, “I just feel so sad . ... 1feel that the Court is
there for justice for us. [ didn’t feel like the court recognized me as & person that needed justice, 1
just feel I can't trust the court.”™ Jd,

73. In 2001, a Florida DMV clerk allowed Sultaana Freeman to take a driver's license pheto
while wearing her veil. Freeman v. Dep't of Highway Safety & Motor Vehicles, 924 So. 2d 48, 51
(Fla. Dist, Ct. App. 2006). The Florida DMV later realized this had occumed by mistake, and
thereafter told Freeman that she could cither retumn to take a photo without her veil, or have her
license cancelled. /d. at 51-52, Freeman, who had converted to Islam a Few years earlier, refused to
remove her veil for religious reasons and eventually brought suit agzinst the state. Jd at 52,
Freemen claimed that the Department violated her First Amendment rights by “clearly making her
choose between violating her refigious tenets or saceificing her driver’s license.” /d. The court ruled
against Freeman, holding that her First Amendment tights were not violated. /d. at 57. The court
noted that, “fW]e are a cosmopolitan nation made up of people of almost every conceivable religious
preference . . .. Consequently, it cannot be expected, much less required, that legislators enact no
iaw regulating conduct that may in some way result in . . . disadvantage to some religious sects. .. ”
I4. (quoting Braunfeld v. Brown, 366 .8, 559, 606 (1961)).
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society. Although complaints may arise over such incidents, many of them
fail to 7r4each the restrictive measures adopted in other countries around the
world, :

It is therefore helpful to look beyond America’s borders to see how
countries across the globe have addressed the extent to which veiling is
permitted. In Turkey, there is a complete ban on Islamic face-coverings in
all civic spaces, even though as many as sixty-five percent of Turkish
women wear headscarves.” However, recently in 2008, the Turkish
Parliament began to overturn some of the bans,”® France has put a ban on
headscarves and other “conspicuous religious symbols” in state schools.”

74. Therefore, although many Muslims may be unhappy with some of America’s policies, “they
still come here because the United States offers what they're missing at home.” Elliott, supra note
31. As one kranian exile and suthor said, “America has always been the promised land for Muslims
and non-Muslims.” Id. The “fures” of economic opportunity and political freedomn have “been
enough to conquer fears that America is an inhospitable place for Muslims.” Jd.

15, The Islamic Veil Across Europe, BBC NEWS, Nov. 17, 2006, http://news.bbe.co.uk/2/hi/
europe/5414098.stm. These “civic spaces” include schools, private and public universities, and all
official buildings. fd. This is becanss “for . . . B0 years Turks have lived in a secular state founded
by Mustafs Kemal Ataturk, who rejected headscarves as backward-looking in his campaign to
secularise Turkish society.” Jd. The European Court of Human Rights had ruled the ban legitimate
in November 2005, Id. However, this ban is not without controversial effect. In one case, a military
officer “ordered a girl wearing a headscarf to leave a high school stage, where she was waiting o
receive a prize in a writing competition.” Associated Press, Turkish Bill Could End Islamic Head
Scarf Ban at Universities, Jan, 29, 2008, FOXNEWS.COM, hitpi/fwvarw foxnews,com/story/
0,2933,326307,00 html. In another instance, a “member of a pro-Isiamic party was baoed out of the
swearing-in session in the parliament in 1999 for wesring a head scarf and was banned from taking
the parlismentary oath.” /d.

"76. See Turkey Ends Student Headscarf Ban, BBC NEWS, Feb, 22, 2008, htipr/mews.bbe.co.uk/1/
hifworld/europe/7259694.5tm,  In February 2008, the Turkish Parliament adopted a government bill
lifting the decades-0ld ban on wearing a headsearf in Turkish universities. Alexander Bakustin, #3ll
Mustim Veil Split Secular Turkey?, Feb. 15, 2008, RUSSIAN NEWS & INFO. AGENCY,
http/fen.rian.rw/analysis/20080214/99215548 html, In that same menth, the bill was signed into law
by Turkish President Abdullah Gul. Turkey Ends Siudent Headscarf Ban, supra. The new law
atlows female students to “wear headscarves at universitics &s long as they [are tied) under the chin,
feaving . . . faces more exposed.” Turkish Bill Could End Islamic Head Scarf Ban at Universities,
supra note 75, However, chadors, veils and burgas are still completely banned. /d. One Turkish
lawmaker told repotters that the “main aim is to end the discrimination experienced by a section of
society just because of their personal beliefs.” Gareth Jones & Hidir Goktas, Turkish Parliament
Lifis University Headsearf Ban, REUTERS, Feb. 9, 2008, hitp://www. reuters.com/article/topNews/id
USL0967026720080205eed Type=RSS& feedName=topNews. This change in Turkish law has
capsed great debates among the Turkish community. /4. “[TJens of thousands of people waving
Turkish flags and chanting secularist slogans staged a protest rally against the changes just a few
[miles] from the parliament ... " I&:

71, The Islamic Veil Across Europe, supra note 75. This ban-was introduced in 2004, and it
received “overwhelming political and public support in & country where the separation of state and
religion 1s enshrined in law.” Jd. By banning such religious items as Muslim veils, Sikh turbans,
Jewish skulleaps and large Christian crucifixes, the law aimed to “maintain France's tradition of
strictly separating state and religion." French Scarf Ban Comes into Force, BBC NEWS, Sept. 2,
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The Ttalian parliament has forbidden the wearing of a burga in public for
anti-terrorism purposes.”®  Similarly, the Dutch govemnment recently
implemented a “total ban” of burgas and other face veils in public.”

Yet in other instances around the world, the veil has proven resilient to
modernization and t:lew.alopment.80 In Afghanistan, it is near universal for
Muslim women to wear burgas.® There is no total ban on Islamic dress in
the United Kingdom.** Russia’s Supreme Court overturned a ruling that
forbade the wearing of headscarves in passport photos.®® Thus, it is clear
that the veil has been controversial in America and around the world.
Today, this controversy is extending into the American courts,

2004, htip://pews.bbe.co.uk/I/mi/world/curope/3619988,stm, Public opinion polls in 2004 indicated
that “about 70 percent of the French [were] in favor of the measure. And even in the French Muslin
community, Muslim women favorfed] a bau 49 percent to 43 percent,” Jim Bittermann, France

-Backs School Head Scarf Ban, CNNINT'L.COM, Feb, 10, 2004, http:/fwww.con.com/2004/WORLD/

europe/62/10/france headscarves/index.html. However, the ban was not met without epposition.
The Human Rights Watch directly opposed the ban, claiming that because “wearing & headscarf is
not only about religious expressian . . . [but also] sbout religions obligation,” it i “an unwarranted
infringement on the right to religious practice.” Framcer Headscarf Ban Violates Religious
Freedom, HUMAN RIGHTS WATCH, Feb. 27, 2004, hatp:/fwww.hrw.org/en/news/2004/02/26/france-
headscarf-ban-violates-religious-freedom. Human Rights Watch continuved;
Some in France have used the headscarf issue as & pretext for voicing anti-immigrant and
anti-Muslim sentiments. Some arguments appear to be based on the premise that all
Muslims want te oppress women, or that women and girls who choose to veil do not
understand women's rights, Public debate has also touched on many other significant
social issues: religious fundamentalism and political uses of religious symbols;
oppression of gifls and women; ievels of immigration; discrimination and lack of
ecanomic opportunity for inmigrant comimanities; pluralism and national integration,
Id. Also in 2004, two French journalists were kidnapped by Islamic extremists, who threatened to
kill the journalists if France did not abelish the “headscarf law.” Hostages Plead: Lift Headscorf
Ban, CNNINT'L.COM, Aug. 31, 2004, htipiiwww.cnn.com/2004/WORLD/ europe/08/30 france.
hostages.villepinfindex.html, That same group had recently executed an Italian reporter after Italy
refused to withdraw troops from Jraq. /& France refused to budge on the law, and eventually the
extremists released the hostages. Freed French Hastages Head Home, BBC NEWS, Dec. 12, 2004,
http://news.bbe.co.uk/Zhifeurope/d1 16849.5tm.  The extremists claimed they refeased the hostages
due to France's stance on the frag War. Jd.

78. The Islamic Veil Across Europe, supra note 75,

79. Alexandra Hudson, Duick to Ban Wearing of Muslim Burga in Public, REUTERS, Nov. 17,
2006, htip://www.reaters.com/article/topNews/idUSL 1720620620061 117.

80. Police v. Razamjoo, [2005] D.C.R. 408, 2005 N.ZD.C.R. LEXIS *3, *21 {D.C. Jan. 14,
2005).

8. M.

82. See Lawyers ‘Can Wear Veils in Court’, BBC News, Nov, 10, 2006, http://news.bbe.couk/ i/
hifuk/6134804.stm. In fact, legal advisors and solicitors are allowed to wear veils in court, as long
as the veil doesa’t interfere with the “interests of justice.” fd,

83. The Islamic Veil Across Eurape, supra note 75,
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III. THE CONFRONTATION CLAUSE

A.  Early History

The Sixth Amendment provides that a criminal defendant “shall enjoy
the right . .. to be confronted with the witnesses against him.”®  Although
this portion of the Sixth Amendment, known as the “Confrontation
Clause,”® has existed since the passage of the Bill of Rights, its history and
origins are unclear.® Despite this uncertainty, in 1895 the Supreme Court

84, U.S.CONST. amend, V1. The full text of the Sixth Amendment is as follows:
In all criminal prosecutions, the accused shall enjoy the right to a speedy and public tral,
by an impartial jury of the Statc and district wherein the crime shall have been
committed, which district shall have been previously ascertained by law, and to be
informed of the nature and cause of the accusation; to be confronted with the witnesses
against him; to have compulsory process for obtaining witnesses in his favor, and to have
the Assistance of Counsel for his defence.
Id. The Confrontation Clause was made applicable to the States thraugh the Fourteenth Amendment
in 1965. See Pointer v. Texas, 380 U.S, 400, 403 (1965) (“[T]he Sixth Amendment’s right of an
accused to confront the witnesses against him is . . . a fundamental right and is made obligatory on
the States by the Fourtcenth Amendment.”).

85. The US. Supreme Court first used the term “Confrontation Clause” in 1965 in an opinion
written by Justice Brennan. Douglas v. Alabama, 380 U.S, 415 (1965). Oddly, the Court did not use
the term in Pointer v. Texas, which was decided on the very same day. See supra note 84,

86, The language of the Confrontation Clause “comes to us on faded parchment,” with a history
tracing back to the “beginnings of Western legal culiure.” Coy v, lowa, 487 U.S. 1012, 1045 (1988)
(citing California v. Green, 399 U.5. 149, 174 (1970) (Harlan, J, concumming)). The origins of the
right of confrontation have been traced back over 2,000 years to the time of the Romans, when
Roman Govemnor Festus addressed the rights of his prisoner, Paul. Festus said, “It is not the manner
of the Romans to deliver any man to die, before that he which is accused have the accusers face to
face, and have license to answer for himself concerning the crime lnid against him.” Daniel H.
Pollitt, The Right of Confrontation: Its Histary and Modern Dress, 8 3. Pub, L. 381, 384 (1959). It
has been argued that the right of confrontation existed in England before the right to frial by jury. fd.
Commentators have also traced the right of confrontation back to the 1603 English trial of Sir Walter
Raleigh. Jd. at 388-89. Raleigh was convicted of treason through an alleged co-conspirater's
admission, which was obtained by means of torture, fd. Raleigh argued that the admission was false
and demanded that the witness appear before him in trial, saying: “[Tlhe Proof of the Common Law
is by witness and jury: let [the wimess] be here, let him speak it. Call my accuser before my
face..." MUBLLER & KIRKPATRICK, supra note 6 at 371; see aiso Murphy, supra note 9 at 1244
n6. Raleigh was convicted and sentenced to death, causing ane of the trial judges to pronounce:
“IT}he justice of England has never been so degraded and injured as by the condemnation of Sir -
Walter Raleigh,” MUELLER & KIRKPATRICK, sipra note 6, at 371, Through a series of reforms,
English law developed a right of confrontatien “that limited these abuses.” Id. Even in America’s
carliest days, many “declarations of rights sdopted around the time of the Revolution™ addressed the
right of confrontation, in response to coniroversial examination practices used in the colonies. 7d. at
372. The Founders responded by including the Confrontation Clause in *the proposal that became
the Sixth Amendmens.” Jd For an alternate theory on the origins of the Confrontation Clause, see
Randoiph N. Jonakait, Yhe Origins of the Confrontation Clause: An Alternative History, 21
RUTGERS L. J. 77 (1995) (proposing that the Clause criginated from criminal procedure that existed
in the newly formed states and that 11 did not come from overseas).
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began identifying the primary interests that animate the Confrontation
Clause, first directly discussed in Mattox v. United States.’’ In Mattox the
Court identified that the Clause’s primary function is to ensure the reliability
of evidence presented at criminal trials through the use of adversarial
testing.®®

The Court’s subscquent decisions interpreting the Confrontation Clause
continued to address the guarantee of adversarial testing, specifically in
cases involving ex parte testimony submitted through deposition and
affidavit,” written testimony,” and exclusion of the accused from trial.”
The Court has also clarified that the Clause applies to extra-judicial
testimonial utterances as well,”

Throughout time, two distinct lines of cases emerged in which the Court
addressed Confrontation Clause issues.” The most prominent line of cases

87. 156 U.S. 237 (1895); see also Maryland v. Craig, 497 U.S. 836, 8345 (1990) {calling Mattox
the “earliest case interpreting the [Confrontation] Clause™). In at least one earlier case, the Court
referted 1o, but did not directly address a defendant’s constitutional right of confrontation. See
Reynolds v. United States, 98 U.S. 145, 151 (1878) (stating “{tJhe constitutional right of a prisoner
to confront the witness and cross-examine him is not to be sbrogated” without supporting this with
any legal authority). :

88, See Muttox, 156 U.8, at 242-43, The Court in Mattox specifically referred to the dzngers of
depositions or ex parte affidavits that were used against 8 criminal defendant “in licu of & personal
exsmination and cross-examination of the witness.” Id. at 243, The Court stated that the crimingl
defendant should “never lose the benefit” of these safeguards, which give kim

an opportunity, not only of testing the recollection and sifting the conscience of the

witness, but of compelling him to stend face to face with the jury ir order that they may

look at him, and judge by his demeanor upon the stand and the manner in which he gives

his testitnony whether he is worthy of belief,
Id. at 242-43, H is important to note, however, that the Court addressed the possibility of exceptions
to these Confrontation Clause guarantees by saying that “general rules of law of this kind, however
beneficent in their opcration and valusble to the accused, mwst occasionally give way to
considerations of public policy and the necessitics of the case.” K at 243, As an example, the
Court said the Clause could not prevent e dying declaration. Jd.

89. See Califomia v. Green, 399 U.S. 149, 180 (1970) (Huzlan, [., concurring); see also Motes v,
United States, 178 U.S. 458 (1900); Kirby v. United States, 174 U.S. 47 (1899); Marrox, 156 U.S. at
237.

90. See Green, 399 U3, at 182 (Harlan, J., concurring). For other examples, see Barber v. Page,

. 390 U.S. 719 {1968); Pointer v, Texas, 380 U.S. 400 (1965); Douglas v. Alabams, 380 U.S. 415

(1965); Stein v. New York, 346 U.S. 156 (1953); and West v. Louisiana, 194 U.8, 258 (1904).

91. See Green, 399 U.S. at 182 {Hazlan, J., concurting). For other examples, see Jr re Oliver,
333 U.8, 257 (1948) and Bragkhart v, Janis, 384 U.5., 1 (1966).

92, See Green, 399 118, at 182 (Harlan, J., concurring). Justice Harlan noted that aithough
historically the Clanse primarily protected against trial by affidavit, “{e] restricted reading of the
clause . . . that attempis to differentiate between affidavits, as a substitute for first-hand testimony,
and extra-judicial testimonial uttcrances™ cannot be defended. Jd. Justice Harlan concluded that this
distinction is irrelevant by pointing out that the Court's early recognition of the dying declaration
exception to the Confrontation Clause indicates extm-judicial testimonial declarations are also a
concern of the Sixth Amendment. Jd.

93, See Coy v. Towa, 487 ULS, 1012, 1016 (1988). “Most of this Court’s encounters with the
Confrontation Clause have involved either the admissibility of out-of-court statements . . . or
restrictions on the scope of cross-cxamination.” fd, (intemnal citaticns omitted).
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involves the relation between the Confrontation Clause and the rules of
evidence governing hearsay,” while the other deals with restrictions on the
scope of cross-examination.® Beginning in the late 1980s, however, a third
line of cases began to emerge which involve the defendant’s constitutional

-94. These cases involve the overlap of the evidence rules governing hearsay and the
requirements of the Confrontation Clause, which has caused confusion. See Murphy, supra note 9
at 1245. On one extreme, the Clause could be interpreted to mean that no hearsay may be adwmitted
against a defendant unless the witness actually testifies in wial. Jd. The opposite extreme is that the
Clause only applies to witnesses when they actualiy testify in triel, which would mean it would not
bar hearsay at all. 7d. The Court was forced to start addressing this problem after the Confrontation
Clause was made applicable to the states through Texas v. Pointer in 1965. Andrew Dylan, Working
Through the Confromtation Clause After Davis v. Washington, 76 FORDHAM L. REv. 1905, 1906
(2007). Thus, a “theory of the Confrontation Clause” begon to develop in order to address the
relationship between the Clause end hearsay mles in the lower courts, Jd. In 1970, Justice Harlan
twice propased a method of analyzing issues involving the Confrontation Clause and hearsay rules,
but in both cases he fatled to convince the majority to adopt his theory, [f.; see Green, 399 U.S. at
172 (Harlan, I, concursing); see also Dution v. Evans, 400 U.S. 74, 93 (1970) (Harlan, I,
concurring). Ten years later, the Court finally attempted to lay out a general rute in Ohio v. Roberts,
See Ohio v. Robetts, 448 U.S. 56 (1980). This rule, which involved determiining the availability of
the witness and the reliability of the out-of-court statement, proved to be difficult in application.
Dylan, supra, at 1907. Complaints arose thut the Roberts test was unclear and only served to
“¢onstitutionalize” hearsay rules. Jd. In response to growing dissatisfaction and confusion, the
Supreme Court strack down the Roberts test in 2004 and roplaced it with o new test that tumed on
the testimonial aspect of the out-of-gourt staterment, and thercfore restricted the Clause's protection
10 festimonial statements. See Crawford v, Washington, 541 U.S, 36 (2004). The test requires that,
where the admission of festimonial out-of-court statements is at issue, the statements will only be
gllowed if the witess is (1) unavailable and (2) if there was & prior oppostunity for cross-
examination, See id. at 68, Otherwise, the testimonial statement will be constitutionally barred by
the Confrontation Clause, See id. The Court further developed this test in Davis v. Washington,
where it attempted to distinguish between “testimonial” and “mon-testimonial” statements, See
Davis v. Washington, §47 U.S. 813 (2006), For a detailed discussion of the recent impact of Davis,
see Dylan, supra. :

95. These cases involve the Confrontation Clause’s guarantec of cross-examination and
specifically address whether a witness” forgetfulness while testifying in trial viclates that xight. This

issue first arose in California v. Green, where the Court daclined to conclude whether a witness’

forgetfulness in trial about his prior statememis so greatly bindered .the defendant’s cross-
examination that his Sixth Amendment rights were violated. See Murphy, supra note 9, at 1252, see
also Green, 399 US. at 183. The Court also declined to revisit this same issue in Delaware v.
Fensterer, Murphy, supra note 9, at 1252; see also Delaware v. Fensterer, 474 U.3. (5 (1983).
However, the Court was forced to resolve this issue in Unifed States v. Owens, where the defendant
claimed that his Confrontation Clause rights were violated when a witness testified as to prior
statements but suffered extensive memory loss on the stand. See Uinited States v. Owens, 484 U.S.
554 (1988). In an opinion written by Justice Scalia, the majority denied the defendant’s ¢laim,
holding that “the Confrontation Clause gusranmees only a2n gpporiunily for effective cross-
examination, not cross-examination that is effective in whatever way, and to whatever extent, the
defense might wish,” Jd. at 559 (citations and fnternal quotations omitted). Fustices Brennan and
Marshall dissented, arguing that the Confrontation Clause guarantees more than just the procedural
right of cross-cxamination, Jd. at 565 (Brenuan, §., dissenting). They wrote that the Cleuse ensures
“full and effective cross-examination at the time of trial,” which guarantees more than just en
“gpportunity.” Id, at S68 (quoting Green, 399 1.8, at 159),
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right to literally “confront” those witness that speak against him at trial. The
remainder of this section will focus on this third line of cases and its
applicability to the issue at hand.

B. The Confrontation Clause and the Issue of “Face-to-Face”
Confrontation

The two U.S. Supreme Court cases of Cay v. Iowa™ and Maryland v.
Craig” address the issue of whether the Confrontation Clause guarantees a
criminal defendant the literal right to confront his accusers “face-to-face.”
Specifically, these two cases involve the testimony of child sex abuse
victims. Yet the rules that arise from these cases have resulted in 2 broader
and more far-reaching application than just child abuse cases.

1. Coyv. Jowa

In August of 1985, John Coy was arrested and charged with sexually
assaulting two young girls.”® In order to protect the young girls from
possible trauma caused by seeing their alleged assailant at trial, the judge
allowed a large screen to be placed between Coy and the witness stand,”
This screen prevented the girls from seeing Coy during their testimony, but
allowed others in the couriroom to see the gitls.'™ Coy “strenuously”
objected to the use of the screen, arguing it vielated his Sixth Amendment
confrontation right to “face” the witnesses before him." The trial court
rejected these arguments and Coy was convicted. '

In a majority opinion written by Justice Scalia, the Court reversed Coy’s
conviction by finding that the procedure had created a Confrontation Clause
violation."™ Using literal interpretation,'™ anccdotal history,'”® references

96. 487 U.S. 1012 (1988).

97. 497 U.S. 836 (1990). :

98, Coy, 487 ULS, at 1014, The girls, both thirteen years old, were camping out in the backyard
of a house next door to Coy’s. fd. Afler the girls were asleep, Coy allegedly entered their tent
wearing a stocking over his head, shined a flashlight in their eyes, and wamed them not to ook at
him. /d. Neither git] saw her assailant’s face. d,

99. Id. ‘The placement of the screen was authorized by an lowa statute, which was designed to
protect child witnesses. /d. at 101415,

100. Id at IGI5. After lighting adjustments in the couriroom, “the screen would enable [Coy}
dimly to perceive the witnesses,” but the witnesses could not see Coy at all. Jd. However, the
screen did not block the girls from the views of the judge and the jury. Id. at 1027 {Blackmun, I.,
dissenting),

101, M. at 1015,

102. Id. The Jowa Suprems Court affirmed Coy’s conviction and rejected his Confrontation
Clause argument, reasoning that “the ability to cross-examine the witnesses was not impaired by the
screen” Jd,  The count concluded that, because the ability to cross-examine existed, no
Confrontation Clause vivlation occurred. 1d,

103, Id. at 1022,
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to core human values,'®® and Supreme Court precedent,’” Justice Scalia
conchuded that the “irreducible literal meaning” of the Confrontation Clause
guarantees the criminal defendant “2 Tight to meef face to face all those who
appear and give evidence af trial”'™  Because the screen physically
prevented the witnesses from seeing Coy, he was denied his guaraniee of
literal “facc-to-face” confrontation.'® Scalia conceded that exceptions to

104. Jd. at 1016. Justice Scalia wrote that **“{s}imply as a matter of Engtish’ [the Clavse] confers
at least *a right to meet face to face alt those who appear and give evidence at trial.”” Id. (quoting
Green, 399 USS. at 175). Justice Scalia ajso noted that it confers this right “[s)imply as a matter of
Latin as well, since the word “confront” ultimately derives from the prefix “con-* (from ‘contra’
meaning “against' or “opposed’) and the noun “frong’ (forchead).” /d.
105. Jd. Justice Scalia referred to the story of the Roman Festus and his discussion of his prisoner
Paul's treatment. 7d. He also referred to Shakespeare, who had Richard the Second say; “Then call
them to our presence—face to face, and frowning brow to brow, ourselves will hear the accuser and
the accused freely speak . . .\" Jd. Justice Scalia also referred 1o 2 quote by President Eisenhower,
whao discussed face-to-face confrontation in his Kansas hometown:
In Abilene, he said, it was necessary to “[m]eet anyone face to face with whom you
disagree. You could not sneak up on him from behind, or do any damage to hir, without
suffesing the penalty of an oufraged citizedry . ... In this country, if someone dislikes
you, or accuses you, he must come up in front. He cannot hide behind the shadow.”

Id. at 108718,

106. Id. “[TJhere is something deep in human nature that regards face-to-fuce confrontation
hetween accused and accuser as ‘essential to a fair trial in a criminal prosecution.” K. at 1017
(quoting Pointer v. Texas, 180 (.5, 400, 404 (1965)). Justice Scalia argues “{ile is always more
difficult to tell a lie about a person “to his face’ than ‘hehind his back.™ Id. at 1019. Justice Scalia
also describes the confrentation right as stemming from “human feelings of what is necessary for
fairmess.” Id. at 1018,

107, 4. “[Rlecently, we have described the literal right to confront the witness at the time of trial
as forming the core of the values furthered by the Confrontation Clause, Id. at 1017 (referring to
Green, 399 U.S, at 157) (internal quotations omitted). Justice Scalia also refers to the plurality
opinion of Pennsylvania v. Ritchie, where the Court described one of the protections of the
Confrontation Clause as “the right physically fo face those who testify against him.” /4. (quoting
Pennsylvania v, Richie, 480 U.8. 39, 51 (1987)).

108, fd. at 1021 (quoting Green, 399 U.S. at 175) (Halan, J. concurring).

109, 14 at 1020, In examining the facts of this case, Justice Scalia stated that, with the screen
successfully enabling the complaining witnesscs to avoid viewing Coy during trial, “[i}t is difficult
to imagine a more obvious or damaging violaticn of the defendant’s right to a face-to-fuce
encounter.” Jd. He continued: “That face-to-face presence may, unfortunately, upset the truthful
mape victim or abused child; but by the same token it may confound and undo the false accuser, or
reveal the child coached by & malevolent adult. It is o truism that constitutional protections have
costs,” fd. Justice Blackmun, in & dissent joined by Chief Justice Rehnquist, strongly disagreed with
the muajority opinion, See id. at 1025 (Blackmun, J., dissenting). While recognizing the preference
for face-to-face confrontaticn, Justice Blackmun ard Chief Justice Rehnquist argued that public
policy demanded en exception in this case. Jd, &t 1031, They further argued that the screen in this
case “did not intesfere with . . . the 'purposes of confrontation,™ namely cross-examination, fd. at
1026-27 (quoting Green, 399 US. at 158). The dissenting Justices argued this was becanse "the
girls’ testimony was given under cath, was subject to unrestricted eross-examination, and ‘the jury
that {was} to decide the defendant’s fate [could] observe the demeanor of the witness[es] in making
[their] statement[s], thus aiding the jury in assessing [their]} credibility,™ Jd. at 1027 {quoting Green,
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the confrontation right may exist, but the majority explicitly left this
question “for another day.”'’® That day came two years later, when the
Supreme Court decided Maryland v. Craig'"* in 1990,

2. Maryland v. Craig

In October of 1986, a grand jury charged Sandra Craig with child abuse
and various other offenses.’? At trial, the judge allowed several child
witnesses to testify by one-way closed circuit television'” in order to
prevent the child from suffering “serious emotional distress” that would
result from testifying in front of Craig.'"* “Craig objected to the use of [this)
procedure on Confrontation Clause grounds.”'" The irial court rejected
Craig’s argument and allowed the use of the one-way closed circuit
television, after which “[tJhe jury convicted Craig on all counts, "¢

399 U.8. at 158). Becauss the “purposes of confrontation™ were met, Coy's "only complaint [was a]
very nosrow objection that the [witnesses] could not see him while they testified.” Jd. Yet the
dissenting Justices argued that becanse a valid public policy exception existed in regard to kteral
“face-to-face” confrontation, that objection should not have succeeded. See I, at 1032,

110, Justice Scaliz noted that if such an exception did arise, it “would surely be aliowed only
when necessary to further an important public policy.” /4. at 1021, The msjority did not find that
the [owa statute addressing child abuse warranted such an exception, to the dismay of the dissenting
Justices. /d. However, in her concuming opinion Justice O"Connor asgued that, afthough an
exeeption was not warranted in this case, such an exception could eriss more eesily then Justice
Scalia made it seem. Jd. at 1022 (0"Connor, J,, concurring), More pointedly, she stated the “right
physleally to face those who testify against . . . [the ecoused] . . . i5 nor absolute,” but rather
“reflects a preference for face-to-face confrontation et trial.'® Jd, at 1024 (quoting Ritchie, 480 1.8,
at 51 and Ohio v, Roberts, 448 U8, 56, 63 (1980)) (O'Connor, J,, concurring) (firat emphasis
added). This contradicted Justice Scalia’s theory, which considers the right of confrontation as
absolute, minus a few rare oxceptions. Jd. at 1020-21 (mafority epimion), Justice O'Conmor
continued, "' would permit use of a particular trial procedure that called for something other than
face-to-face confrontation if that procedure was necessery to futher [sic] an important public policy.”
Id, at 1025 {O’Cannor, J., concurring).

t11. 497 1.8, B36 (1930},

112. d. et 840, Specifiesily, Craig was charged “with child abuse, first and second degree sexual
offenses, perverted sexual practice, aysault, and battery.” fd, The “victim in each count was a six-
year-cld girl, who . . . attended a kindergarten and prekindergarten center owned and aperated by
Craig." [d.

M3, /4, et 843. This procedure allows the child witness, prosecutor, and defense counsel to enter
& sepasate room while the judge, jury, and defendant stay in the courtroom, 7d, at 841. “The child
witzess is then examined and cross-examined in the separate room, while u video meniter records
and displays the witness” testimony to those in the courtroom.” JZ During this process the child
witness is unable to see the defendant, Jd. The defendant is sble to communicate with counsel via
electronic communication, in arder for objections to be made “as if the witness were festifying in the
courtroom.” Jd. at 842,

il4. A Maryland statute made this procedure available only after the trial judge determined the
cidld wimesses® testimony in the courtreom would “result in the child suffering serious emotional
distress such that the child cannot . . . communicate” when in the presence of the defendant, Jd, at
84142 n.1. Once this condition was met, the closed-circuit television procedure could be invoked,
Id

115, Id. at B42. :

116. Jd. at 843. The Cowt of Appeals of Maryland reversed and remanded the case, but not on
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In deciding this case the Supreme Court revisited its decision in Coy and
set out to answer a question that it had previously left unanswered: What
exceptions to a defendant’s right to physical “face-to-face” confrontation
exist?"" In a five-to-four opinion written by Justice O’Connor, the majority
upheld the constitutionality of the closed-circuit television procedure,
holding that the Confromtation Clause reflects only a “preference for face-to-
face confrontation at trial™'® The majority reached this conclusion by
focusing on Confrontation Clause exceptions made in past hearsay cases’"”
and by focusing on the possibility of achieving the Clause's primary
purposes without literal “face-to-face” confrontation.'*” Using this logie, the

Confrontation Clavse grounds. 4. The Court of Appeals held that the trial court did not show
specifically thet the child's emotional distress would be caused as a direct result of fuce-to-face
confrontation with the defendant, as requircd by the state statute. Id. The U.S, Supreme Court
granted certiorari to resolve the Confrontation Clause issue, M.

117. Justice O'Connor wrote that althaugh the litera! text snd historicel roots of the Confrontation
Clause “guarantee] ] the defendant a face-to-face meeting with witnesses appeating before the trier
of fact,” the Supreme Court has “never held . . , that {it] guarantees criminal defendants the abselute
right to & face-to-face meeting with witnesses sgainst them at trial.” Jd, at 844 {quoting Coy v. lowa,
437 U.S. 1012, 1016 (1988)). Instead, Justice O'Connor emphasized that Coy left this question “for
another day* and that the current case required the Court to give en answer. I, (quoting Coy, 487
U.S. at 1021}

118. . at 849 (quoting Ohio v. Roberts, 448 U.S. 56, 63 (1980)).

119, Justice O'Cennor stated, “[Wle have . . . recognized . . . that [face-to-face confrontation] i8
not the sine qua non of the confrontation right” /2, at 847, The Court supported this contention by
pointing to cases that allow exceptions to “face-to-face” confrontation in Aearsay situations, /d. at
847-48, See Mattox v, United States, 156 U.S, 237, 243 (1895) (allowing an exception for dying
declurations); see afso Bourjgily v. United States, 483 US. 171, 181-82 (1987} (allowing an
exception for hearsay statements of non-testifying co-conspirators), Based on these hearsay cases,
the Court teasoned that the Confrontation Clause “cennot simply mean face-to-face confrontation,
for the Clause would then , . . prohibit the admission of any accusatory hearsay statement made by
an absent declarant—a declarant who is undoubtedly as much a *wilness against’ a defendant as one
who actually testifies at trial” Cralg, 497 U.S. at 849, Justice O*Connor stated that such a literal
reading of the Confrontation Clauss “would ‘abrogate virtuslly every hearsay exception, & result
fong rejested as uniatended and too extreme,'™ Id. at 848 (quoting Roberts, 448 U.S. at 63)). In his
dissent, Justice Scalia strongly disagreed with this use of hearsey precedent. /. at 260 (Scalia, J.,
dissenting). :

120. Id. at B49. The mejority focused on the purpose of the Confrontation Clause, the role literai
“face-to-face” confrontation plays in this purpose, and whether this purpose could be fulfilled
without the “face-to-face” element. Id. at 845. Justice 0*Connor wrote that “[t}he central concern
of the Confrontation Clause is to ensure the religbility of the evidence against 8 criminal defendant
by subjecting it to rigorous testing in the context of an adversery proceeding before the trier of fact.”
Jd. at 845 (emphasis added). To support this contention, Justice 0*Connor referred to the Court’s
first interpretation of the Clause’s primary purpose in Mattox and in the more recent case of
Calijornia v. Green:

[Tihe right guaranteed by the Confrontation Clause includes not only a “personal
examination,” . . . but also “(1} insures that the witness will give his statements under
oath—thus impressing him with the seriousness of the matter and guarding against the lie
by the possibility of a penalty for perjury; (2) forces the witness to submit to cross-
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majority concluded that literal “face-to-face” confrontation is not an
“indispensable” element of the Confrontation Clause.'?!

However, the majority clarified that the “face-to-face” requirement
“may [not] easily be dispensed with.”"'? As a result, guarantees of the
Confrontation Clause “may be satisfied absent a physical, Jace-to-face
confrontation at trial only where denial of such confrontation is necessary to
further an important public policy and only where the reliability of the
testimony is otherwise assured”™® In determining the assurance of
reliability clement, Justice O’Connor focused on the fulfillment of the
“elements of confrontation™; i

The combined effect of these clements of confrontation—1]
physical presence, [2] oath, [3] cross-examination, and [4]
observation of demeanor by the trier of fact—serves the purposes of
the Confrontation Clause by ensuring that evidence admitted against
an accused is reliable and subject to the rigorous adversarial testing
that is the norm of Anglo-American criminal proceedings. '

Thus, the majority laid out a rule for determining the constitutionality of an
exception to the Confrontation Clause’s “preference” for face-to-face
confrontation. '#

When applying this rule to the current case, the majority found the one-
way closed circuit television procedure did not violate the primary purposes
of the Confrontation Clause, and therefore satisfied the reliability
requirement.'™ Further, the majority found the state’s interest in protecting

examination, the *‘greatest legal engine ever invented for the discovery of truth’; fend] (3)

permits the jury that is to decide the defendant’s fate to observe the demeanor of the

witness in making his statement, thus aiding the jury in assessing his credibility.”
1d. at B45-46 (quoting California v. Green, 399 U.S. 149, 158 (1970)). The majority then heiled this
down to “clements™ of confrontation: “physical presence, oath, cross-examination, and observation
of demeanor by the trier of fact.” Jd. at 846. The majority concluded that even if the literal “face-to-
face™ component is absent, the preservation of all other “clsments” of confrontation “ensures that
testimony is both reliable and subject to rigorous adversarial testing in a manner functionaily
equivaient to . . . live, in-person testimony.” Jd at 851. In his dissent, Justice Scalia heavily opposed *

* this analysis, /d. at 860 (Scalia, 1., dissenting).

121, Id. at 849-50.

122, M. at 850,

123, H. (emphasis added),

124, Id. at 846,

125, Id

126. Id. at 852, The court reached this conclusion by applying the “elements of confrontation:”
Muaryland’s procedure preserves all of the other elements of the confrontation right: The
child witness must be competent to testify and must testify under oath; the defendant
retains full opportunity for contemporanecus cross-examination; and the judge, jury, and
defendant are able to view (albeit by video monitor) the demeanor (and body) of the
witness as he or she testifies,
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children victims sufficient and in compliance with the public policy
requirement,'”’  Therefore, the procedure did not violate Craig’s
Confrontation Clause rights.'® Justice Scalia, joined by Justices Brennan,
Marshall, and Stevens, responded to the majority’s opinion with a seathing
dissent.'”

i at 851. The Court concluded: “We are _ . . confident that use of the one-way closed circuit
television procedure, where necessaty to further #n important state interest, does not impinge. upon
the truth-seeking or symbotic purposes of the Confrontation Clause.” Id. at 852, -

127, Id. at BS5. “[T]he state inferest in protecting child witnesses from the trauma of testifying in
a child abuse case s sufficiently importent 1o justify the use of a special procedure that permits a
child witness . . . to testify . . . against a defendant in the shsence of face-to-face confrontation.” fd,

128. Id. atBST.

Because there is no dispute that the child witnesses in this case testified under cath, were
subject to full cross-examination, and were able to be observed by the judge, jury, and
defendant as they testified, we conclude that, to the extent that a proper finding of
necessity has been made, the admission of such testimony would be consonant with the
Confrontation Clanse.

I
129. See id. at 860-70. Claiming that the Court has seldom “failed so conspicuously to sustain a
categorical guarantee of the Constitution against the fide of prevailing current opinion,” Justice
Scalia argued that the majority applied “‘interest-balancing’ amalysis where the text of the
Constitution simply does not permit it Jd. at 860, 870. By making “face-to-face” confrontation
ope of many “elemecnts of confrontation,” Scalia arpued that the majority unjustifisbly
recharacterized the Confrontation Clause and denied what it explicitly guarantees. Jd. at 862.
Additionally, Secalia argued that the majority supported its “antitextual conclusion™ with
inappropriate cases, namely those that involved hearsay. Id. at 863. Scalia emphasized that the
hearsay cases address the implications of the Clanse and the receipt of “other-than-first-hand”
testimony, while the current case involves an available witness testifying at trial. Jd. In Scalia’s
view, the “reliability” analysis used in hearsay cases showld not be applied “to permit what is
explicitly forbidden by the constitutional text™ fd. at B65. He continued, “[T]hat the defendant
should be confronted by the witnesses who appear at trial is not a preference *reflected’ by the
Confrontation Clause; it is a constitutional right unqualifiedly guarantecd.” i, at 863, Justice Scalia
also disagreed with the majority's public policy rationale. While the “face-to-face”™ testimony may
in some circumstances upset a witness, Scalia argued that “unwillingness cannot be & valid excuse
under the Confrontation Clause, whose very objeet is to place the witness under the sometimes
Tostile glare of the defendant.” Id. at 366, To iflustrate the consequences of “[tThis subordination of
explicit constitutional text to cutrently favored public policy,” Scalia gave the followng
hypothetical:
[T]he following scene can be played out in an American courtroom for the first time in
two centries: A father whose young daughter has been given over to the exclusive
custody of his estranged wife, or a mather whose young son has been taken into custody
by the State’s child welfaze depattment, is sentenced to prison for sexual abuse on the
basis of testimony by a child the parent has not seen or spoken to for many months; and
the puilty verdict is rendered without giving the parent so much as the opportunity to sit
in the presence of the child, and to ask, personally or through counsel, “it is really not
true, is i, that I—your father {or mother) whom you see before you—did these tertible
ﬂlings.”

Id at 861, For another detailed discussion of Scalia's dissent in this case and a general discussion of

the theories of originalism and non-ariginalism, scc Murphy, stpra note 9, at 1246,
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C. Recem Applications of Maryland v. Craig in American Courls

In the seventeen years since the Supreme Court decided Craig, ™ lower
courts have addressed the right of confrontation in a variety of contexts, In
sixteen states Craig may not apply at all, due to explicit “face-to-face”
confrontation language in their respective constitutions that grants more
protection than the United States Constitution.” Yet this is the exception.
The full force of Craig’s authority applies in all federal courts and in the
thirty-four states with constitutions that mirror the Sixth Amendment’s
Confrontation Clause. In analyzing the necessity of “face-to-face”
confrontation, these lower courts have applied Craig’s two-pronged test
under a great variety of fact patterns,”® Such cases have involved
confrontation issues arising out of the use of two-way videoconference,'®?
the physical positioning of the witness in a trial room,”* and situations
where a witness physically covers his or her face while testifying.”* This
section will focus on cases in the third category, as they are most applicable
to the issue at hand,

130, To this date the Court has not revisited its decision in Cralg, despite the urging of Justice
Scalia, The cpportunity arase twice (once in 1998 and ance in 1999), but the Court denied certiorasi
where it could have revisiicd iis Confiontation Clase decisions in Cralg. See Marx v, Texas, 528
U.S. 1034 (1999); see also Denner v. Kentucky, 525 U.S, 1010 (1998). In both cases Scalia
dissented,

131, See Katherine W. Grearson, Proposed Uniform Child Witness Testimony Act: An
Impermissible Abridgment of Criminal Defendants’ Rights, 45 B.C, L, Rev, 467, 480-34 (2004),
Under United States Constitutional law, state legisiatures are freo to afford their citizens equal or
greater rights than those in the U.S. Constitution. Jd, at 480, Bacause each state drafls its own
constitution, there are many “textual and interpretive variations among state provisions.” Jd, Today,
thirty-four state constitutions contain confrontation clauses that conform to the U.5, Constitution
Confrontation Clause. Aron Goldschneider & Morales v. Artuz, Concealment and Confrontation—
Shades of Coy?, 13 TEMP, POL. & Civ, R15, L, REV, 2903, 205 n,22 (2003). The other sitcen states
have confrontation clauses that use the explicit “face-to-face” lunguage. /d, Whether a state In this
Tatter category will apply the Cralg analysis depends vpon whether a literal or functional interpretive
approach is taken, See Grearson, supra, at 481, Interestingly, Pennsylvenis originsily had a
constitution that explicitly provided for “face-to-face” conirontation, but in 2003 voters effectively
amended the Pennsylvania confrontation clause to conform to the U.5, Constitution. See
Goldschneider, supra, at 295, The amendment presumably occurred in order to facilitate laws that
protect child witnesses, See id.

132. Most of these have involved child abusc cases, where the focus is on protecting the interests
of a child witness,

133, See United States v. Yates, 438 F.34 1307 (11th Cir. 2006) (finding no valid public policy
Justification, end therefore a Confrontation Clause viclation, where & witness from another country
testified over two-way videoconference); bur see Harrell v. Butterworth, 251 F.3d 926 (11th Cir,
2001) {finding no Confrontation Clause viclation in testimony over two-way videoconference when
foreipners refused to travel to the United States to testify); see afso United States v. Gigante, 166
F.3d 75 (2d Cir, 1999) (finding no Confrontation Clause violation where terminally ill witness gave
testimony from outside lucation vig two-way videoconference),

134. See Commonwealth v, Johosen, 631 N.E2d 1002, 1006 (Mass. 1994); see also
Commonwealth v. Souza, 689 N.E.2d 1359, 1360 (Mass. App. Ct. 1998); Eilis v, United States, 313
F.3d 636, 639 (1st Cir. 2002).

135. See infra notes 136-57 and accompanying text.
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In Morales v. Artuz,” the Second Circuit held that a criminal
defendant’s confrontation right was rot violated when an adverse witness
testified while wearing dark sunglasses.””” During Morales’ murder trial,™
the judge allowed one of the prosecution’s witnesses to wear dark sunglasses
to hide herself from Morales.””® The jury convicted Morales, and he
appealed, arguing that the sunglasses interfered with his Sixth Amendment
right to confrontation. After a series of failed appeals,'® the Second Circuit
Court of Appeals granted review of Morales’s petition for habeas corpus,
although limited solely to the confrontation issue.' Upon review, the
Second Circuit concluded that the Craig precedent did not apply to this
case’s specific facts and was therefore not controlling.'” The court
reasoned that Craig deals with situations where there has been a complete
“physical” separation between the witness and defendant, not in & case
where the witness is physically present but “disguised.”'® The court further

136. 281 F.3d 55 (2d Cir. 2002).

137, Seeid.at6l,

138. Hector Morales was arrested for allegedly shooting another man in the back outside on
eparement bullding. /d. at 56-57,

139. The witness, Tonita Sanchez, was present at the shooting. /. at 56. She claimed to have
seen Morales walk up te the victin, say, “You ave the ong," and then pull out a gun #nd shoot him as
he ran away., /4. At trial, Sanchez wore dark sunglasses on the witness stand, and the judge
cbjected. 74 at 57. Sanchez wore the glasses out of fear that Morales or his friends would seek
retribution. Goldschneider, supra siote 131, at 297, Despite the judge's orders to remove the
sunglasses, Sanchez refused to comply. AMorales, 281 F.3d st 57. The judge ended up allowing
Sanchez to testify while wearing the sunglasses, rationalizing his decision by noting Sanchez's
genuine fear and concluding that Morales® confrontation rights would only be “partially” infringed,
Id

140. In 1998 the Supreme Court of New York, Appellate Division, unanimously afficmed the
conviction, finding that Morales' confrontation righta were not violated “under the unusual
circumstances presented.” Goldschneider, supra note 131, at 299. That same year the New York
Court of Appeals denied leave for further appeal. Jd. This led Morales to file & petition for habeas
corpus in the United States Distriet Court in New York. Jd.

141. The United States District Court for the Southern District of New York denied Morales'
petition for habeas corpus. Morales v. Artuz, No. 98CIV.6558(JGK), 2000 WL 1693563, at *10
(S.D.N.Y. Nov. 13, 2000). The law governing habeas corpus anglysis required the court to overturn
the conviction only if the lower court's ruling was “contrary o, or involved sn unreasonable
epplication of, clearly established Federal Jaw,” or if it “resulted in a decision that was based on an
unreascnable determination of the facts in light of the evidence presented.” /d. at *3. The court
decided that Craig did not apply 1o the specific issue of whether a disguised witness violates a
defendant’s right to confrontation and that this issue was not “glearly established” by the U.5.
Supreme Coutt, Jd. The court further found that even if the Craig precedent did apply, the lower
court’s ruling was not vnreasonable becavse use of the sunglasses was justified by public policy and
beceuse they had a “minimal* impact on the reliability of the testimony. fd. For a more detailed
analysis of the lower court reasoning, see Goldschneider, supra note 131, at 299-300.

142. Merales, 281 F.3d at 62.

143. Id. al 58. Afer reviewing Coy and Craig, the court found that those cases dealt with
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held that even if Craig did apply, no violation had occumred because the
reliability of the testimony was not compromised.’® At least one state
supreme court has applied the Morales decision to similar facts. '

Yet other courts have reached different conclusions about the
applicability of Craig to cases involving witness disguise. In People v.
Sammons,"™ the Court of Appeals of Michigan held that a witness who
testified in a “full-face mask” violated the defendant’s confrontation
rights.'” Unlike Morales, this court found Craig applicable and controlling
becausc the mask similarly interfered with the “face-to-face” aspect of
confrontation.'®  Because the mask prevented the trier of fact from
adequately judging demeanor, the testimony’s reliability was found to be
compromised, and a Confrontation Clause violation had occurred,'*?

situations where “physical® separation occurred between the defendant and witness and not where “a
witness testifying in the presence of the defendant and the jury with a slight disguise” /d.
Therefore, it refused to apply a Craig snalysis. ‘The court thus proceeded to apply its own case law
to the facts 10 determine if the lower court decision was unreasonable. /g,
144. Id. at 60. Unlike the district court, the Second Circuit Court of Appeals did not focus on
whether an exception 1o “face-to-face confrontation” was necessary here for public policy reasons,
presumably because it found that Craig did not apply. /4. Instead, the court focnsed on concerns
over testimony reliability. M. at 60-61. While conceding that the sunglasses did cause “some
impairment™ to the jury’s ability to consider the witness's demeancr, the court found this impairment
to be minimal. /d. In doing so, the court placed doubt over the value of demeanor evidence, mainly
supporting this proposition with empirical studies, 7, at 61. The court concluded:
{Tlhe jurors had an entirely unimpaited opportunity to zssess the delivery of Sanchez's
testimony, notice any evident nervousness, and observe her body language. Most
important, they hed a full opportunity to combine these fully observable aspects of
demeanor with their consideration of the substance of her testimony, assessing her
apportunity to observe, the consistency of her account, any hostile motive, and all the
other traditional bases for evaluating testimony.

Id, at 61-62. For an extensive analysis of Morales v, drtuz, and an argument that the Second Circnit

committed a grave eror in its holding, see Goldschneider, supra note 131.

145. See Commonwealth v. Lynch, 789 N.E.2d 1052 (Mass. 2003).

146, 478 N.W.2d 901 (Mich. Ct. App. 1991).

147, Jd. 2t 909, Martin Sammons was arrested by an undercover police officer for intending to
deliver aver 225 grams of cocaine. /d. at 904, At an entrapment hearing, a witness spoke against
Sammons while wearing a mask, which the defense counsel deseribed as “a ski mask or some type
of mask where his face and head are not visible.” JZ at 908 n.d. The prosecution argued that the
Confrontation Clause does not apply to pre-trial entrapment henrings because the ultimate issue is
not one of guilt. /d. at 906, The court disagreed, holding that the Confrontation Clause does apply
to such hearings. fd. at 907.

148, fd. a1 908, The court compared the mask to the screen used in Coy, stating that “a full-face
mask tends to diminish the aspect of personalization associated with testifying about a defendant ‘to
his face."™ Jd, Thus, the court continued, “[the mask] may very well make a wilness *Foc! quite
differently’ than when fte has to repeat his story while looking at the defendant.” /.

149, fd. at 809, Also unlike the cowrst in Morales, the Sammons court stressed the “utmost
importan[ce}” of demeenor evidence. i, It accordingly held that the mask made the testimony
unretizble because it “foreclosed the opportumity for the trier of fact to adequarely assess the
witness’[s] credibility through observation of demeanor.™ /d. at 908, The court briefly discussed a
public policy exception in this situation but concluded that this argument was foreclosed due to the
lack of reliability. Jd.
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Similarly, in the more recent case of Romero v. State,'™ the Texas Court
of Criminal Appeals held that a defendant’s confrontation rights were
violated when a witness testified in a “disguise,” composed of dark
sunglasses, a baseball cap, and a tumed up collar.'”' “The court found Craig
applicable to the facts of this case and applied the two-prong test.”” Under
the reliability prong, the court held that two of the “clements of
confrontation” were violated. The first—physical presence—was violated
even though the witness physically sat in front of the defendant because the
disguise “insulated” the witness from the defendant.'™ Sccond, the court
found that the disguise interfered with the jury’s ability to properly observe
demeanor.’® Together, the court concluded these violations destroyed the
testimony’s reliability. The court also did not find a sufficient public policy
reason for creating a Confrontation Clause exception in this case, as required
by the second prong.’” Taken altogether, the court fourid a clear violation

150. 173 S.W.3d 502 (Tex. Crim App. 2005).

151. Id. at 503. lsracl Romero was indicted for apgravated assault. fd. At trial, one of the
prosecution’s key witnesses entered the courtroom wearing “dark sunglasses, a baseball cap pulled
down over his forehead, and & long-sleeved jacked with its collar turned up and fastened 50 a5 to
obscure [his} mouth, jaw, and the lower half of his nose.” Jd. The witness apparently feared that
Romere would retaliate apainst himself and his family if his identity were revealed. /d. Rormero
ebjected to this “disguise” and argued it violsied his right to confrontation. fd. The trial court
overruled the ebjection and Rometo was convicted. Jd. at 504.

152. Id at 505. Unlike the court in Morales, the Texas Court of Criminal Appeals apparently
found litde trouble applying the Craig precedent, The court’s anslysis delves straight into the
application of the two-prong test without discussing Craig’s applicability. See id.

153, 7d, at 505. The court called the witness’s physical presence in the courtroom “superficial”
because the disguise conferred “a degree of enonymity” that hid him from the defendant. /4. The
court noted that a witness is not allowed to “hide behind the shadow.” Id. (quoting Coy v. lows, 437
U.S. 1012, 1018 (1988)), The court recognized that the Supreme Court found no violation in Craig
despite the absence of the physical presence element, /d. However, the court distinguished this case
because 4 second element was violated. /d,

154. Jd. The court found that the disguise deprived the wicr of fact of “the ability to observe [the
witness"s} eyes and his facial expressions.” /d, Aithough the jury could still evaluate the witness's
body lenguage, this was no “adequate substitute for the jurors’ ability to view a wilmess’s facs, the
most expressive part of the body and someihing that is traditionally regarded as ene of the most
important factors in assessing credibility.” /d. at 505-06. To hold otherwise, the coust continued,
would remove the “face” from “face-to-face confrontation.” /d. at 506. ’

155, #d. The court noted that a compelling interest might exist where a witness seeks protection
from retaliation by a defendant but found no such interest present in this case. Id. ‘The court
ermphasized that Romero already knew the witnesses' name and address, and that there was no
concrete evidence that Romero would retaliate. Jd. . The court further distinguished this case from

- Craig by pointing out that this witness was an adult rather than a child and that adults are “made of

stermer Stuff” fd. In addition, the witness was merely a bystander and not a victim. fd. Allowing
&n exception cvery time a witness expressed fear of retaliation, the court argued, would eviscerate
the principle that face-to-face confrontation should only be deprived in “exceptional circumstances.”
Id. )
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under the Craig test.'® Two judges took issue with the decision in a
dissenting opinion, arguing that the disguise had a minima!l effect on “face-
to-face” confrontation, ™™

D. Unveiling and Confrontation Litigation in New Zealand :

Decspite the above applications and interpretations of Craig, no
American court has addressed the precise question of whether a
Confrontation Clauge violation occurs when a Muslim woman testifies
against a criminal defendant while wearing a veil. However, at least one
case from abroad has ruled on the issue. This occurred only three years ago
in a New Zealand district court.'*® :

In Police v. Razamjoo,'” two Muslim women attempted to testify in a
criminal frial while wedring their burgas.'® The defendant argued that the
veil interfered with his right to a fair and public trial and expressed special
concern over the interference with the testimony’s reliability.'s'
Accordingly, the defense labeled the burga as “tantamount to
camouflage.”'® Afier weighing the issues of free religious practice and the
guarantees of the New Zealand criminal justice system, the court held that

156, id. at507.

157. See id. at 507-09 (Meyers, J., dissenting), In his dissent, Judge Meyers argued that the
elements of physical presence and demeanor were not compromised in this case: “I'm fairly
confident that the witness was there face-to-face to testify, was cross-examined, and that his
demeaner showed that he was scared to death of the defendant.” [d. at 507, Judge Meyers further
argued that the witness’s disguise served to comfort the witness, much like the childzen in Coy and
Craig, and that since no “face-to~face™ confrontation was prevented by the disguise, there was no
harm caused. Id, at 508. Meyers compared the disguise to other situations where attorneys change a
witmess’s appearance in count, for example when “[d)runks ere sobered up, addicts are cleaned up,
and the homeless are dressed up.” Jd. In a separate dissent, Judge Holcomb argued that the disguize
furthered the important state intercst of protecting witnesses, which he argued was worthy of an
exception. Jd. at 508-09.

158, For a detpiled description of the New Zealand legal system, See The Mew Zealand Legal
System, http:dfwrww justice.govtnz/pubsiother/pamphlets/2001/legal_systernhtm] (discussing the
New Zealand legal system in detail).

159, Police v. Razamjoo, {2005} D.C.R. 408, 2005 N.Z.D.C.R. LEXIS *3 (D.C. Jan. 14, 2005),

160, Id. at *7. The defendant was on trial for insurance fraud for allegedly selling his Nissan
Bluebird and later claiming it was stolen, Jd. at *13, The two Muslim women were called to
confirm events that would indicate the defendant engaged in this fraud. Jd.

161, Id. at*135,

162, Id. at *55. The defense also claimed that condening the veiled testimony would alfow such
witmesses “the potential to infiltrate New Zealand's legal system by cresting a separate justice
system for Muslims in what is essentially & secular society.” Id. Pushing further, the defense
submitted that the wearing of 8 burga “must be seen in the context of the political expression of the
Muslim religion or Islamism which aims to relegate the Western world back to the dark ages through
bombings of innocent people, televised executions and generul dehumanization of women.” fd. The
court considered such assertions offensive and ignorant, but considered the defense’s fundamental
argument—that witnesses shauld ot be allowed to veil—as valid. [d. at *64.
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the Muslim women had to unveil.'® In evaluating the appearance of the .
veiled women at trial, the court gave a compelling description:

There was. .. a strong sense of disembodiment, far greater than
arises in receiving evidence by video link or the playing of an
evidential videotape, It was all slightly unreal. The voice of the
rogue computer in 2001 4 Space Odyssey quickly came to mind as
an example of a voice conveying some sense of character but
without an effective physical presence to fill out one’s sense of a
person. A telephone call from a complete stranger provides another
example.'™

The court concluded that allowing Muslim women to testify while
veiled from the judge, jury, and counsel would undermine “the basic values
of the New Zealand type of socicty” because criminal justice must be
“sdrinistered publicly and openly.”'®® The court feared that an opposite
holding would shake public confidence in the criminal justice system and
bring the court into “disrepute.”*® However, the court clarified that no one
but the judge, counsel, and court staff had to sec the witnesses unveiled, and
suggested using a screen to minimize intrusion,’®

163, Id, at *9%.

164, Id. at *63.

165. Id. at *88. In its analysis, the court put special emphasis on the importance of demernor
evidence, Specifically, the court stated;

The look which says “1 hoped not ta be asked that question,” sometimes even a look of
downright hatred at counsel by a wimess who obviously senses he is getting trapped, can
be expressive. So too can abrupt changes in mode of spesking, facial expression or body
langusge. The witness who moves from expressing himself calmly to on excited gabble;
the witness who from speaking clearly with good eye contact becomes hesitant and starts
Tooking at his feet: the witness who et a particular point bscomes flustered and sweaty, all
provide examples of circumstances which, despite cultural and Janguage barriers, convey,
at teast in part by his facial expression, a message touching credibility.
I at *68-69. The court also focused on the importance of demeanor during cross-examination,
where “tiny signals” from facial expressions guide the questioning. Id. at *71.

166, fd. at *90,

167. Id. at *90-91. Specifically, the judge wrote: “[S]ereens may be used fo ensure that only
JTudge, counset, and Court staff (the latter being females) are able to observe the witness’s face.” i
at *90, This ruling indicates that the court was more concerned with the jury’s ability to use
demeanor and with the defense counsel’s ability to cross-examine than with the defendant’s ability
10 see the witmess, Yet, New Zealand is not govemned by the Confsontation Clause, and the judge
had no need to consider the specific issue of “face-to-face” confrontation between witness and
defendant. .
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E. The Unresolved Issue of Veiling and Confrontation in America

While parallels may be drawn from the above precedent to support an
argument for or against unveiling, this specific question raises new and
controversial issues that have not been addressed in an American court of
law. Where before the arguments centered on the physical and mental
protection of witnesses who wish to remain hidden from the defendant, the
argument here involves the protection of a religious practice many Muslim
women consider sacred. In the future, this issue will inevitably require the
attention of American jurisprudence. Utilizing the above discussion of
Islam, the veil, the history of the Confrontation Clause, and its recent
applications, this article will now offer an answer,

IV. THE CONFRONTATION CLAUSE AND VEILED WITNESSES IN TRIAL:
WHO WINS?

Althongh no existing legal authority addresses this specific issue, the
United States Supreme Court has laid down precedent that clearly applies
and guides us to an answer.'® In Maryland v. Craig,'® the Court crafied a
test that was designed to prevent the unreasonable abridgment of a criminal
defendant’s constitutional right to confront the witnesses against him at
trial—the right to call his accusers from the shadows and subject them to the
full protective power of America’s adversarial systemn.'” Where a Muslim

168. The most significant U.S. Supreme Couct cases are Coy v. Jowa, 487 U.S. 1012 (1988), and
Maryland v. Craig, 497 U.S, 836 {1990). Although these cases do not address the precise issue at
hand, they are stifl applicable, and 4 court handling this issue must apply the law as appropriately as
possible in & case of first impression. See supra notes 98-128 and accompanying text. When faced
with an issue of first impression, a high court’s “duty is to adopt the rule of law that is most
persuasive,” Gov't Employees Ins. Co. v. Greham-Gonzales, 107 P.3d 279, 284 (Alaska 2005)
(citations omitted). Therefore, the following approach has beea supgested:

A court must determine whether law exists on a subject, and when deciding a question
without the guidance of precedent, & court must adopt the rule that is most persuasive, in
light of precedent, reason, and policy, considering local custom, the Restatement view,
legislative intent, or the law in other jurisdictions,
21 C.1.8. Rules of Adjudicatior, Decisions, and Opinions § 190 (2008). The U.S. Supreme Court
has made it clear that “a cour! properly asked to construe a Jaw has the constitutional power to
determine whether the law exists.™ U.8. Nat'l Bank of Or. v. Indep. Ins. Agents of Am,, Inc,, 508
U.S. 439, 446 {1993). .

169, 497 U.S. 836 (1990).

170. See supra notes 112-29 and eccompanying text (examining Craig and analyzing its resulting
rule). The Cournt explicitly declared, “The central concern of the Confrontation Clause is to ensure
the reliability of the evidence against a criminal defendant by sulifecting it fo rigorous testing in the
context of an adversary proceeding before the trier of fact” Croig, 497 U.S. at 845 (emphasis
added). Afler crafting the applicable test for fece-to-face confrontation clause issues, the Court
described that test as “servfing] the purpose of the Confrontation Clause by cnsuring that evidence
admitied against an accused is refiable and subject to the rigorous adversarial testing that is the
norm of Anglo-American criminal proceedings.” fd. at 846 (citing Kentucky v. Stincer, 482 U.8.
730, 139 (1987)) (emphasis added), Specificzily, the test is designed to apply in situations where an
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woman serves as an adverse witness and testifies from behind the veil, a
shadow is cast on that witness and the adversarial process is severely
crippled.”™ This is precisely the situation where the Craig precedent was
designed to apply, and where it must apply.'” Despite the unfortunate
invasion of religious practice that results,’” the test clearly points to one
appropriate answer when applied: a criminal defendant’s right to
confrontation, as guaranteed by the Sixth Amendment, is violated when a
Muslim woman testifies behind a veil.

To support this argument, this section will first address why courts must
apply the Craig analysis to cases that involve the issue at hand.”™ Next, this
section will apply the Supreme Court’s two-pronged Craig test, analyzing
the issues of reliability and public policy.’™ First Amendment concerns are
discussed in the following part of this Comment. "

accusatory witness speaks against a eriminat defendant and there is an absence of “pbysical, face-to-
face confrontation. Id. at 850,

171. It is for this reason that the New Zealand judge in Polive v. Razamjoo described veiled
testimonty as “a major departure from accepted process and the values of a frec and democratic
society.” Police v. Razamjco, [2005] D.C.R. 408, 2005 N.Z.D.C.R. LEXIS *3, *30 (D.C. Jan. 14,
2005). It is also why the Michigan judge faced with & veiled party in small-clairos court said, 1
can't see your face and I can’t 1ell whether you're telting me the truth or not and I can’t see centain
things about your demeanar and temperament , . . .” Transcript of Record, supra note 27, at 4. It
was for similar reasons that the Texas Court of Criminal Appeals refused to aliow a witness to cover
her face, “the most expressive part of the body and something that is traditionally reparded as one of
the most important factors in assessing credibility.” Romero v. State, 173 8.W.3d 502, 506 (Tex.
Crim. App. 2005). It was also for similar reasons that a Florida court of appeals upheld the state’s
ban of veils in driver’s license photos. See supre note 73 and accompanying text. It is also why
countries such as France, Haly, and Turkey have banned the veil in many public forums, See supre
notes 76-83 and accompanying text. As recognized in Section II of this article, there arc many
forms of the Muslim “veil.” See supra note 53 and accompanying text. For the purposes of this
argument, the veil refemed to here is one that covers a majority of the witness’s face. The following
analysis does not address religious headgear that leaves the face uncovered,

172. It is true that in &t Jeast one case, a federal court has decided not to apply the Craig analysis
in a “face-to-face” confrontation situation. See Morales v. Artuz, 281 F.3d 55 (24 Cir. 2002).
However, the court in that case “should have . . . held that the Supreme Cowl’s established
confrontation law as set forth in Craig . . . did apply.” Goldschneider, supra note 131, at 306. Even
still, a veiled witness’s testimony brings up even greater concerns than those that arose in Morales,
which firther weakens the argument that Craig is not applicable here.

173. See supra notes 4966 and accompanying text for & discussion of the Muslim veil and its
meaning. See infra notes 24785 and sccompanying text for a discussion of the potential claims a
veiled witness may fry to bring under the First Amendment.

174. See infra notes 177-99 and accompanying text.

175, See infra notes 20029 and accompanying text.

176. See infra notes 247-85 and accompanying text.
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A. The Craig Analysis Is Clearly Applicable

Before discussing the ultimate issue of whether a veiled witness’s
testimony violates a defendant’s Sixth Amendment rights under Craig, it
first must be established that this is the appropriate test to apply. As the
following discussion shows, the Court’s clear use of language in directing
when to apply the test and an examination of the central purposes of the
Confrontation Clause demand that the Craig test be used in the case of a
testifying veiled witness.

The central question raised in Craig was whether exceptions exist to the
Confrontation Clause’s guarantee of “face-to-face” confrontation, and this is
where the Supreme Court applied the majority of its analysis.!” The two-
pronged test that resulted from this analysis was designed to determine the

- constitutionality of any trial court decision that denies the defendant his or

her literal right to physically confront a witness “face-to-face.”’™ As a
result, the Craig test is applicable when an adverse witness testifies against a
criminal defendant in trial and there is an interference with the “face-to-
face” aspect of confrontation with that witness.'™

It has been argued that the Craig Confrontation Clause analysis
guarantecing literal confrontation is only triggered by the mere lack of
physical presence of the witness, and in no other situations.’™® Under this
argument, as long as the witness is physically placed on the stand in front of
the defendant, the court is free to apply its own test in place of the Craig

177. Muryland v, Craig, 497 U.S. 836, 844 (1990). The Court states the issue precisely as
follows: “{Wihether any exceptions exist’ to the irreducible literal meaning of the Clause: ‘a right to
meet face to face all those who appear and give evidence af frial.’” Id, (intemat quotations and
citations omitted),

178. Id. at850-51. See also infra notes 20149 and accompanying text.

179. Crajg, 497 1.8, at 85051, In Craig, the interference occurred when a child was placed in
another room and her testimony was broadeasted into the courtroom. 1d, at 841, Specifically, the
televised testimony interfered with the “physical presence” element of the reliability prong of the
Craig test, Jd. at 851. In the casc of the veiled wimess, there is also an interference with the
“physical presence” clement. See fnfra notes 185-99. Yet the veil creates even greater
interferences, as it impairs rwo other elements of the reliability prong: cross-examination and
observation of demeanor. See infra notes 209-29. If the interference of only a single element was
enough fo trigger the application of the test in Craig, then the test surely should be applied here,

180. See generaily Momales v, Artuz, 281 F.3d 55 (2d Cir. 2002). In Morales, the Second Circuit
asgued that the Craig analysis couid only apply to sitmations where & complete “physical[ ]
separaftion]" exists between the defendant and the witness at tdal. 7d. at 58. Thus, the court did not
use the Craig analysis when determining whether a witness testifying while wearing dark sunglasses
violated the defendant’s Sixth Amendment rights. Zd. at 59, It is important to note that the Second
Circuit’s review of the applicable law was guided by laws goveming habzeas corpus. /d. at 58. This
required the court to review the Crafg test in terms of whether it was “cleatly established law.” Jd.
Because the court fourd that Cralg did not directly address the issue of whether a disguised witness
violates a defendant’s Sixth Amendment rights, it decided that Craig was not “clearly established”
law govemning disgnised wimesses, [d. at 59. Yet even siill, the Morales decision is highly
questionable. For a detailed criticism of Morales, see Goldenschneider, supra note 131 {discussing
the error in the Moreles decision for not apply Craig to its analysis).
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analysis.'® It follows under this rationale that the Craig test cannot apply
unless the witness is physically located outside of the courtroom and of the
presence of the defendant.”® Thus, the argument would be that a veiled
witness’s testimony would not be subject to Craig’s Confrontation Clause
analysis because that witness sits within the courtroom and in the “view” of
the defendant.

Yet the above argument is in direct contradiction with Craig and its
predecessors.'® In Craig, the Supreme Court chose to explicitly use and re-
use the phrase “face-to-face confrontation”'® because for more than a
century the Confrontation Clause has been interpreted as guaranteeing the
defendant just that—a “face-fo-face meeting with witnesses appearing
before the trier of fact.”'™ The Court in Craig did not limit its analysis—
either expressly or implicitly—to address only situations where the witness’s

181, The Morales court ressoned that “none of the cases thus far decided by the Supreme Court
deals with our precise context—a witness testifying in the presence of the defendant and the jury
with a slight disguise that prevents the defendant and the jurors from secing the witness's eyes.”
Morales, 281 F.3d at 58, The court did admit, however, that “{t/here can be no question that the
right of a defendant to confront the witnesses against him has been clearly established in decisions of
the Supreme Court.” 7d.

182, In Morales the court decided not to apply Craig because the “disguised” witness sat directly
in front of the defendant and therefore was not “physically separated.” /d. at 62.

183. The Morales conrt engaged in an extremely narmow reading of Craig and, as a resul,
rendered the Supreme Court’s test meaningless. To support its holding that the Supreme Cowt's
Craig precedent only applies to situations where the defendant and witness are “physicatly
separated,” the court refers to both Coy and Craig for support, Id. at 59-60. Yet in Coy, the witness
was in the same toom as the defendant, and the only “physical separation™ that existed was a scretl,
1d. at 58, The Morales court itself admits that Coy involved a witness that was “permitted fo testify
behind & screen that prevented [the witnesses from] sceing the defendant although it allowéd him

* ‘dimly’ to perceive them.” Id. The court siill claims that, while a screen may create a physical

separation, a disguise does not, fd. This extremely narrow reading of Cralg Is unwarranted, and 8

" cavse for great concern:

[AJs interpreted by the Second Circuit, there can be ne . . . decision regarding witness
disguise fthat is] reviewable under the established confrontation law of the Supreme
Court, no matter how gross a violation of a defendant’s rights. . . . [E]ven if [the witncss]
had wors 2 paper bag over her head with holes cut out, the Second Circuit’s holding that
no Supreme Court precedent had addressed the “precise context” of Morales would
remain valid.
Goldschneider, supra note 131, at 323. Thus, “[}he Second Circuit’s decision suggests no kmits,
even fn dicia, to how far {such testimony] might go.” Id.

184, In Craig, the majority opinion used the phrase “face-to-face™ twenfy-eight times. See
generaily Craig, 497 U.S. 836. In fact, the U.S. Supreme Court has been using this phrase for the
Tast 113 years, beginning with the Marrox case in 1895. See Mattox v. United States, 156 U.S. 231,
242 (1985) (“compelling him to stand face to face with the jury in order that they may look at him”).

185. Craig, 497 U.S. at 844 (emphasis edded). “There is nothing novel ebout the proposition that
the Clause embedies a general requirement that a witness face the defendant, We have expressly -
said as much, as long ago as 1899." Coy v. lowa, 487 U.S. 1012, 1024 {1988) {O'Connor, J.,
conecurring).
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body is physically absent from the courtroom.'® Neither does the Court
describe the confrontation right using any such phrases as “physical
confrontation,” “in-person confrontation,” or “body-to-body confrontation,”
and understandably so.'"™ Such a narrow interpretation strips Craig of its
explicit purpose and meaning.'™® Accordingly, the Court was very explicit
about where the Craig test must apply: testimony “absent a physical, face-
fo-face confrontation at trial.”'™ Because mere physical presence is not
enough to guarantec this literal “face-to-face™ confrontation, it is necessary
to analyze the witness’s general appearance in trial to determine if any such .
situation arises.' : :
It is undeniable that confrontation issues can arise even when the
witness sits directly in front of the defendant, as exemplified by witnesses
who wear masks'” or disguises' that shield their faces from the
defendant’s view.'™ The veiled witness is no exception. The literal “face-
to-face™ aspect of confromtation is undoubtedly compromised when a
witness’s face is covered to the extent that only a small portion is visible,'*
“Face-to-face™ becomes “face-to-veil,” and literal confrontation is obscured.
This is exactly where the Craig test was designed to apply in order to

186, See Craig, 497 U.S. at 844. .

187. Such phrases, in place of “face-to-face,” might indicate that mere physical confrontation is
sufficient to satisfy the guarantees of the Conftontztion Clause, However, this is a mere hypothetical
posed to prove 2 poiat; there is no evidence to show the Court has ever considered the use of such
phrases,

188, Using this “physical separation” interpretation, a witness could take the stand while wearing
a sheet over his entire head and body, and the court would be unable to apply the Craig analysis due
to lack of physical separation. Yet if a witness testified in a separate room viz video camera and
every detail of his face was clearly broadcasted inte the courtroom over a high-definition television,
the Craig test would apply. The Court surely did not intend this backwards result, which completely
ignores the “face-to-face™ aspect of its holding.

189, Craig, 497 U,S. at 850 (emphasis edded).

180. The reliability of demeanor evidence has been questioned by empirical studies, and some
claim the absence of facial observation s harmless. However, this does not change the fact that our
legal system is heavily reliant on demeanor evidence. Plus, this does little to negate the Court's
explicit guarantee of “face-to-face” confrontation.

191. See supra notes 147-48 and accompanying text,

192, See supra notes 151-57 and accompanying text.

193. 1n fact, & witness who physically covers herself is more damaging to a defendant’s right to
“face-to-face” confrontation than other situations the' Court has faced, and therefore even more
deserving of protectien under the Craig test. For example, the Coust in Coy found a viclation when
a screen was placed between the defendant and child wimess, even where the judge, jury, and
counsel could still sce the wilness’s face. See Coy v. Towa, 487 U.S. 1012 (1988). In the case of a
veiled witness, no one in the courtroom has the opportunity to see the wilness’s face, The latter
situation has many more negative impacts on the defendant’s Sixth Amendment rights, such as the
ability of the jury to evaluate demeanor.

194. This is similar to the disguised witness who testified in Romero, where the Craig test was
used. Romero v. State, 173 S.W.3d 502, 504 (Tex. Crim. App. 2005}. The court cmphasized that
the disguise, which covered practically his entire face, “prevented a face-to-face confrontation” and
required the use of the Craig analysis. /d.
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determine whether such an interference with a defendant’s right to “face-to-
face” confrontation is justified,'

The necessity of applying the Craig test to veiled witnesses is even
more obvious when examining the purposes of the Confrontation Clause.'
As noted in Craig, the Confrontation Clause’s central concern is to ensure
the reliability of testimony against a defendant by subjecting it to the
adversarial system.'’ As a result, the Craig test’s main focus is on the
assurance of testimony reliability despite a lack of literal “face-to-face”
confrontation. To suggest that the test is inapplicable to a situation where
the witness’s face is almost completely covered simply because that witness
is within the “physical presence” of the defendant is to completely ignore the
test’s purpose. The Craig test was designed specifically for such instances
where a wiiness shields himself from the defendant, judge, and jury to the
extent that reliability is in danger.'”® That purpose remains clear whether the
witness is testifying far away from the courtroom through video feed or
twelve feet away under the cover of a veil. In the latter situation, the Court
is not permitted to tolerate such a blatant and direct assault on the
effectivencss of the adversarial system without first invoking the Craig test.
This test is likely the defendant’s only method of protecting his right of
confrontation against a veiled witness. Where clear Supreme Court
precedent demands protection, it must be applied vigorously.™

B. Applying Craig’s Two-Pronged Test

It is thus clear that a veiled woman’s testimony in trial interferes with
the defendant’s right to physical “face-to-face” confrontation and that the

195, “That the face-to-face confrontation requirement is not absolute does not, of coursc, mean
that it may casily be dispensed with.” Maryland v. Craig, 497 U.8. 836, 850 (1990). Thus, the
Craig test assures that the absence of face-to-face confrontation is necessary in order to further
important public policy and that the testimony remains reliable. Id. Unless these Tequirements ave
met, the lack of face-to-fuce confrontation will not be justified. Jd.

" 196. See supra notes 84-95 and accompanying text {discussing the purpeses of the Confrontation

Clause).

197. Craig, 497 LS. at 845.

198. For example, in Craig, the Supreme Court makes an exception for children who might suffer
trauma from facing their acouser face-to-face but still focuses on “reliability” throughout the
majority of the discussion. fd. The physical “face-to-face™ aspect of confrontation could only be
sacrificed if all the other elements appeared. fd.

199, “[T]he Confrontation Clause was wmeant fo constitutionalize a barrier against flagrant abuses,
trials by anonymous accusers, and absentee witnesses.” /. ut 851 (citations omitted)., The Supreme
Court cmphasizes that “face-to-face coafrontation enhances the accuracy. of fact-finding by reducing
the risk that a witness will wrongfully implicate an innocent person.” fd. at 846. As a result, the
Court clearly states that “face-to-face confrontation” may not “easily be dispensed with.” Id. at §50.
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Craig test applies as a result of that interference. Yet, because the
Supreme Court has detenmined that this aspect of confrontation is not
absolute, there are limited circumstances in which the Confrontation Clause
will not be violated.*® The Craig test is used to determine whether such a
denial is permissible, and that test applies here just as it would in any
situation where the “face-to-face™ aspect of confrontation is denied,®

First, the Court will look to see if the testimony remains reliable even
though the veil prevents physical “face-to-face” confrontation™  This
requires an inquiry into whether all the other “clements of confrontation”—
oath, cross-examination, and demeanor—are preserved.m If not, the test is
not satisfied and a violation occurs. However, if reliability is found
unimpaired, the Court will move on to the second part of the test, which will
only allow the Muslim witness to wear the veil if it furthers an important
public policy.*®

1. Reliability

Although the Supreme Court split on the issue, the majority of the
Justices in Craig held that the Confrontation Clause’s guarantee of reliable
witness testimony may still be guaranteed even without “face-to-face”
confrontation.” However, the necessary reliability will not be established
unless all of the remaining “elements of confrontation™ are met:

G, The Impact of Oath

This clement deserves little discussion in this context because the veil
clearly does not prevent a witness from testifying under oath. Thus, the
“seriousness of the matter” and the possibility of the penalty of perjury are
still impressed upon the veiled witness, regardless of the lack of physical
face-to-face appearance.”” According to the Court, these effects assist in

200. See supra notes 177-99 and aceompanying text.

201, Crailg, 497 U.S. at 849-50 ("[Wle cannot say that [face-to-face] confrontation is an
indispensable clement of the Sixth Amendment's guacantee of the right to confromt one’s
aceusers,”).

202. See People v. Sammons, 478 N.W.2d 901 (Mich. Ct. App. 1992) (finding that a witness's
“full-face mask” violated defendant’s confrontation rights); see also Romero v, State, 173 S.W.3d
502 (Tex. Crim App. 2005) (finding that a witness’s disguise violated defendant’s confrontation
rights).

203, Craig, 497 U.S. at 850.

204. I, at 851,

205, Id. at 852, ‘

206, fd. at 851. Justices Scalia, Brennan, Marshall, and Stevens disagreed with this proposition,
arguing that by meking “face-to-face™ confrontation a mere “dispensable element,” the majority has
re-characterized the Confrontation Clause. fd. at 862 (Scalia, J., dissenting),

207. Seeid. at 845-46,
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protecting against lies. Therefore, the fulfillment of the oath element weighs

toward reliability.

b. Defense Council’s Opportunity for Cross-Examination

However, the element of cross-examination canmot be so easily
dismissed. A crucial element of the reliability test is the criminal defense
counsel’s ability to engage in cross-examination—the “greatest legal engine
ever invented for the discovery of truth.”?® While many strategies exist in
the execution of cross-examination, legal commentators have identified the
ability to assess a witness’s expression and general demeanor as an
important part of the truth finding process in cross-cxamination.”"®  For
example, is the witness comfortable or uncomfortable during questioning?
Does the witness appear hesitant or confident? Is the witness indifferent? Is -
he scared? These are a few questions that can help guide counsel in
prodding, cajoling, and prying information from the witness to the benefit of
the accused.? And because the actual process of cross-examination is
instinctive, an ongoing evaluation of the witness is crucial.”” One trial
attorney has therefore made the following recommendation:

During an exatination, never take your eyes off the witness. Your
eyes will see things that others in the courtroom will not—a sense
of doubt, hesitancy, lack of confidence, or a lie. Let the witness
know that your eyes will rarely leave him; never give him an
opportunity to relax or time to conceal.”*®

Yet with the veiled witness, the counsel conducting the cross-
examination has no choice about concealment. The defense is helpless to
the fact that all of the assessments recommended above can never be fully
implemented when the witness wears a veil over her face, which has been

208. Yet compared to the other elements, this s the least persuasive indicator of reliability.

209. Id, at 846,

210. See supra note 6 and accompanying text. .

211. Aron Goldschneider, Choose Your Poison: A Comparative Consiitutional Analysis of
Criminal Trial Closure v. Witmess Disguise in the Context of Protecting Endangered Witnesses at
Trial, 15 GEO. Mason U, C1v, RTS, L.J. 25, 55 (2004).

212. Pelice v. Razamjoo, [2005] D.C.R. 408, 2005 N.ZD.C.R. LEXIS *3, *71 (D.C, Jan. 14,
2005).

213, Jack B. Swerling, “I Can't Believe I Asked That Questian": A Look at Cross-Exaniination
Technigues, 50 5.C. L. REv, 753, 771 (1959) {5 quoted in Goldschneider, suprg note 131, at 321).

861




105

described as “the most expressive part of the body.”*"* The veil covers up
those “[t]iny signals” revealed in facial expression that indicate “how the
witness. is performing.”®*® Thus, the defense counsel’s ability to make
crucial “heat of battle” decisions that guide cross-examination is impaired.?'¢
Where cross-examination is subject to such impairment, the resulting
testimony surely cannot be considered subject to the “rigorous adversarial
testing” as required by the Craig reliability prong.*'’

Therefore, when a Muslim woman testifies against a criminal defendant
while wearing the veil, the “cross-examination” element is not preserved in a
manner “functionally equivalent” to physical, face-to-face testimony, as the
test requires. This element must fail.

214, Romero v. State, 173 5,W.3d 502, 506 (Tex. Crim. App, 2005),

215. Razamjoo, 2005 N.Z.D.C_R. LEXIS at *71.

216. Id. This problem does not exist in cases where a sereen or closed circuit television is used to
prevent a wimess from seeing the defendant because the defense counsel maintains the ability to
fully view the witness, For example, in Cop the screen may have prevented the defendant from
seeing the child and vice-versa, but the defense counsel was atfowed to walk past the screen and talk
to the child face-to-face like in zny typical wial, Coy v. lowa, 487 U.S. 1012, [026-27 (1988).
Also, in Craig, the television may have prevented the child witiess from physically facing the
defendant in trial, but everyone was still able to observe the child’s facial expressions, “albeit by
video monitor.” Maryland v, Craig, 497 U.S. 836, 851 (1990). Because the defense counsel in both
Cay and Craig were free to utilize the child's expressions to make the necessary split-second
decisions required by cross-examination, no impairment cceurced,

217. . at 851. An argument might arise that the Supreme Coust has held that the Sixth
Amendment only guarantees “an opportunity for effective cross-examination, not cross-examination
that is effective in whatever way, and to whatever extent, the defense might wish.” United States v.
Owens, 484 U.S. 554, 559 (1988) (emphasis added). However, in that context, the Supreme Court -
was dealing with the cross-examination of a witness that suffered severe memory loss and was trying
to recount out-of-court statements. Zd. at 556. In this regard, the Court held that a witness's memory
toss does not impair the right to cross-examination because “it is sufficient that the defendant has the
opportunity ig bring out such matters as the witness’ bias, his leck of care and attentiveness, his poor
eyesight, and even . . . the very fact that he has a bad memory.” Jd, at 559. Yet when the veil covers
a witness’s face, the defense counsel is prevented from even gfective cross-examination, The
defense counsel is severely lunited in observing such indicators as Tack of care, attentiveness, or
bias, as were still available in Owers. By demanding that the veiled witness reveal her face, the
defense is not arguing for “cross-examination that is effective in whatever way, and to whatever
extent” desired. /d. The defenss is arguing to retain an essential component of the “greatest legal
engine ever invented for the discovery of truth”: face-to-face questioning. 7. {quotations ontitted).
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¢c. The Jury's Evaluation of Demeanor®®

The defendant’s life and liberty are in the hands of the jury, for it is the
jury that holds the power to label him as a “criminal.”®” Under the
Confrontation Clause, the defendant is guaranteed that before this power is
exercised, the jury will at least be permitted to “observe the demeanor™® of
the witness in making [her] staterment, thus aiding the jury in assessing [her]
credibility. "' It is worth emphasizing once again what the Supreme Court
guaranteed over a century ago and still guarantees today:

{An] ... examination ... in which the accused has an opportunity,
not only of testing the recollection and sifting the conscience of the
witness, but of compelling him to stand face to face with the jury in
order that they may look at him, and judge by his demearor upon
the stand and the manner in which he gives his testimony whether
he is worthy of belief.? :

218. 'This clement is closely related to the cross-examination element, because both invelve
reading the witness’s facial expressions, While both clements increase testimony reliability, they
accomplish this purpose in different ways. The cross-examination element increases reliability
because the defense counsel has the full opportunity to test and challenge the witness's credibility on
the stand, thereby facilitating proper questioning. The demeanor element increases reliability
because the jury is allowed to fully evaluate the witness's demeanor and use this evaluation to
determine credibility. Overall, the former allows the defense counsel 10 deliver the jury reliable
testimony, while the Iatter allows the jury to evaluate the credibility of the testimony.

219, See supra note 2 {discussing the consequences of being labeled a “criminal™).

920, Black’s Law Dictionary gives the following definition of demeanor: “Outward appearance or
behavior, such as facial expressions, tone of voice, gestures, and the hesitation or readiness to
answer questions.” BLACK’S Eaw DICTIONARY 463 (8th ed. 2004).

221, Craig, 497 U.8, at 846 (quoting California v. Green, 399 U.S. 149, 158 (1970)). As the
Michigan Couri of Appeals once put it, “[Dlemeancr’ is of the utmost importance in the
determination of the credibility of a wimess.” People v. Sammons, 478 N.W.2d 501, 909 (Mich. Ct.
App. 1992) (quoting People v, Dye, 427 N.W.2d 501, 505 (Mich, 1988)). That court continued,
“The innumerable telltale indications which fall from a wiiness during the course of his examination
sre often much more of an indication to judge or jusy of his credibitity and the reliability of his
evidence than is the literal meaning of his words.”" Dye, 427 N.W.2d at 505. Recently, empirical
evaluations have beent used to suggest that demeanor evidence is pnreliable. James P. Timothy,
Demeanor Credibility, 49 CATH. U. L. REV, 903, 905 (2000). Commentators wha support this
argument use various studies to conclude that “demeanor findings based on visual observations are
generally of little use in detenmining the witness's credibility.” /. at 930. In Morales v. Artuz, these
same studies fed the Second Circuit to conclude that reliability should be more grounded on
empicica) data, rather than tradition. Goldschneider, supra note 131, at 319, However, as one judge
notes: “The classroom is aot the courtroom. The conditions of the psychological experiment do not
have the ceremany, oath, atmosphere, and institutiona] tradition of & courtroom and do not inspire
the samie sinceriky.” Timothy, supra, at 934-35.

222. Mattox v. United States, 156 U.S, 237, 242-43 (1895) (emphasis added).
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Thus, a crucial part of the reliability guaranteed by the Confrontation Clause
depends on the jury’s ability to look at the witness face-to-fuce and judge his
demeanor.®® _

The veil impairs the jury's ability to evaluate demeanor as guaranteed
by the Confrontation Clause because it hides the most expressive part of the
body—the face.” The jury can still evaluate the veiled witness’s tone of
voice and possibly her body language,”® and one court has held that these
alternative forms of demeanor are sufficient to ensure reliable testimony.?**
But when the veil erases a witness’s face from the jury’s view, that witness
becomes ¢ssentially expressionless, and the alternate forms of demeanor
simply do not sufficiently support reliability. Behind the veil, a witness may
sweat nervously yet maintain perfect composure. She may bite her lip or
grind her tecth to abate her growing anger, but on the outside appear calm.

223, 14
224, General “demeanor™ encompasses move than just facial expressions, such as voice tone and
body language. See Timothy, supra note 221, at 904 n.3. However, most demeanor evidence is
extremely difficult, if not impossible, to evaluate without the ability to sce a witness’s face, For
example, demeanor is useful in revealing a witness's surprise, anger, mervousness, disgust,
amusement, boredom, fear, or pain, Jd, at 918-21. Other looks cannot be so easity categorized, such
as the look that says, “T hoped not to be esked that question.” Police v. Razamjoo, [2005] D.C.R.
408, 2005 N.Z.D.C.R. LEXIS *3, *68-69 (D.C. Jan, 4, 2005). lJurors may get & sense of such
emotions by evaluating body language and tone of voice but will determine these emotions more
confidently and easily through the witness’s multitude of facial expressions. In fact, one expert “has
identificd . , , 46 facial muscle movements as emblems of the speaker’s cmotions.” Timothy, supra
note 221, at 916 n.116. To iliustrate the tange of human emotions through facial expressions,
several researchers in Japon formed a database containing 213 images of 7 facial expressions posed
by 10 models. This  colfection of photos can be  downloaded at
hitp/fwww kasrl.org/jatfe_downioad html, Overall, while other forms of demeznor may exist, none
is more wseful than the witness’s facial expressions, Covering & witness's face also prevents the jury
from evaivating simple aspects of physical appearance, Timothy, supra note 221, at 907-08. The
following strategy used by renowned defense attorney Clarence Darrow provides a classic example:
The witness was a squat, heavy-set man of medivm height . . . . His swollen face, bleary
eyes, puffy eyelids, and reddish-purple nose marked the hubitua) drankard, His shaggy . .
. huir had been stranger to brush or comb for so long s to have become tangled and
matted, His clothes . . . were covered with dirt and grease. His huge hands . . . were
covered with grime.  Darrow’s cross-examination of the witness consisted only of his
request that the witness stand up and tum around for the jury.

I,

225. The value of & veiled witness’s body language will depend on the extent the veil covers the
body. For example, a burga is not as restricting as typical clothing beesuse it drapes down over the
body, Such veils may hide subtle body language and further jmpair the jury’s ability to evaluate
demeanor.

226. See Morales v, Artuz, 281 F.3d 55, 61 (2d Cir. 2002). I Morales, the cowrt allowed a
witness to testify egainst the defendant in dark sunglasses, and reasoned that the jurors stifl “had an
enfirely unimpaired opportunity to assess the delivery of [the witness's) testimony, notice any
¢evidence nervousness, and observe her body language.” Jd. Further, the court concluded that the

“jury could “combine these fully observable aspects of demeanor with their considerstion of the

substance of . , . [the] testimony." fd. at 61-62. This is doubtful. Yet even assuming this is a valid
argument, the veil covers much more than sunglasses cover. It nearly covers the enfire face,
impairing the jurors' opporfunity to make credibility assessments that simply canstot be revealed by
the other forms of demeanor alone.
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She may be smiling, frowning, or stoic, yet the jury will never know. Little
by little these “tiny signals” will slip away unnoticed by the jury, amounting
to testimony that is essentially worthless in terms of reliability. If that
testimony is the only evidence supporting a defendant’s conviction, the
denial of these “tiny signals™ can lead to immense consequences.

Yet in the situation of a veiled witness, Craig’s plain language should
preclude a judge from even addressing the above argument about the
different methods of demeanor evidence. This is because the Court has
interpreted the Confrontation Clause as guaranteeing more than the jury’s
opportunity to simply assess demeanor; it literally guarantees that the
witness will stand “face to face with the jury” in that assessment.””’ Just as
the veil prevents a physical “face-to-face” meeting between the witness and
defendant,”® here it prevents the same “face-to-face” meeting between the
witness and the jury. Because the reliability prong cannot be satisfied when
a veiled witness testifies against a criminal defendant, there can be no
exceptions granted, and the veil must be removed,” This element also must
fail.

2. Public Policy

For the sake of argument and analysis,” if the reliability prong is met
in the case of a veiled witness, the Craig test will proceed to the next
prong.”  The second “critical inquiry” is whether the denial of “face-to-
face” confrontation is “necessary to further an important public policy.””?

227. Maryland v. Craig, 497 U.5. §36, 845 (1990) {emphasis added).

228. See supra notes 185-98 and accompanying text.

229, “[A] defendant’s right to confront accusatery witnesses may be satisfied absent a physical,
face-to-face confrontation at trial enly where . . . the reliability of the festimony is otherwise
assured” Craig, 497 U.S. at 850 (emphasis sdded).

230. A court would normally not proceed to ¢his step of the analysis because the reliability prong
has not been met. This section analyzes the Public Policy for the purpose of fleshing out more
meaning in this unexplored area of law.

231, M.

232, Id. “*Public policy’ consists of the principles and standards regarded by the legislature or by
the coutts as being of fundamental concern to the state and the whole of society.” 20 AM. JUR. 1D
Courts § 47 (2004). :

There Is no principle of judicial restraint that requires courts to refrain from deciding
public policy questions, Public policy is not determined by a court’s generalized
concepls of faimess and justice or e determination of what might be most just in a
particular case; courts must look to the Constitution, statutes, and the judicial decisions of
the state to determine public policy. A court may make an alleged public policy the basis
of a judicial decision only in the clearest cases. However, that which is not prohibited by
statute, condemned by judicial decision, or contrary to the public morals contravenes no
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To answer this question, the Court looks to see if the state’s interest is
“sufficiently important to outweigh . . . a defendant’s right to face his or her
accusers.”™ In sum, the denial of “face-to-face” confrontation must be
necessary to further that interest,”

The state’s “interest” at issue here is best described as the protection of
witnesses and their ability to choose where and how they want to practice
their religion.”® Given the prominence of the First Amendment, protecting
a witness’s freedom of religion is an important state interest. ™ Tt would
also appear that allowing veiled testimony is the only possible method of
protecting a witness who wears the veil in trial as a religious obligation,
because the only alternative is unveiling. Thus, in order to further the state’s
interest in protecting a witness’s religious freedom, it would be necessary for
the state to prevent face-to~-face confrontation, Qverall, there appears to be a
strong public policy argument. Yet because public policy is so broad, it is
necessary to analyze the bigger consequences of allowing veiled
testimony. ™’

First, allowing the veil in trial will create a slippery slope that may lead
to the admission of even more troublesome testimony. If a Confrontation
Clausc exception is made for the veil because the Muslim woman is
exercising her freedom of religion, what else must the Court make room for?
If a witness enters the courtroom with a sincere belief that he has a religious
obligation to wear a hockey mask in public, will the court also allow it into

principle of public policy.
I,

233. Craig, 497 U.S. at 853, In Craig, the Court found a valid public policy justification for

removing the face-to-face aspect of confrontation at trial: i
We. .. conclude today that a State's interest in the physical and psychological well-being
of child abuse victims may be sufficiently important to outweigh, at feast in some cases, a
defendant’s right to face his or her accusers in court. That 1 significant majority of States
have enacted statutes o protect child witnesses from the trauma of giving testimony in
child abuse cases atiests ta the widespread belief in the importence of such a public
policy,

4d. (O’ Connor, J., concurring) (citing Coy v. fowa, 487 U.S, 1012, 1022-23 (1987)).

234. Jd at 852 :

235. This is essentially a First Amendment argument because it involves the guarantee of fice
exercise-of refigion. As discussed in the next section of this article, the wiless’s right to practice
her refigion by wearing a veil in court must cede to a defendant’s Sixth Amendment right of
confrontation. Thus, this interest is not sufficient to outweigh the confrontation right,

236. “[Tlhe First Amendment constitutes an absalute prohibition against governmental regulation
of refigious beliefs. Thus, the Supreme Court has said that freedom of conscience and freedom to
adhere to such refigious organization or form of worship as an individual may choose cannoi be
restricted by law.” 16A AM. JUR. 2D Constitutional Law § 424 (1998), '

237 An sceepted definition of “public policy” is, “[blroadly, principles and standards regarded by
the legisiature or by the courts as being of fundamental concem to the state and the whole of
society.” BLACK'S LAW DICTIONARY 1267 (8th ed. 2004). “Courts sometimes use the term to
Jjustify their decisions.” Jd.

866




110

[Vol. 36: 823, 2009} Confronting the Shadow
PEPPERDING LAW REVIEW

trial?®*  Also, allowing veiled testimony will cause a great appearance of
impropriety,” which may shake the public’s confidence in America’s
crimina) justice system.”® Additionally, allowing such veiled testimony
may encourage abuse of the exception to the Confrontation Clause.
Prosecutors could take their most unbelievable witnesses and cover them p
at will**' Finally, it is again helpful to look at policy implemented
overseas.”  Various countries have banned the Muslim veil in many
respects, all for a variety of reasons. In New Zealand specifically, a district
court ruled decisively against veiled testimony.””

Taken altogether, there appears to be a sufficiently important state
interest in protecting veiled witnesses, and preventing the veil from being
removed seems to be necessary to further that interest. Yet many other
public policy factors indicate allowing veiled testimony would have a
detrimental effect. A court would need to engage in an-intricate balancing
act to reach a conclusion. As Justice Scalia has expressed, the United States
Constitution “enshrines” certain rights that should not be easily influenced
by public policy.* The Court should not be so willing to make an
exception to a fundamental right that has existed since the time of our
forefathers.?”® Fortunately, this specific public policy determination is likely
unnecessary due to the veiled witness’s lack of reliability.

238, As ridiculous as this hypothetical may seem, based on the Court’s approack to freedom of
religion issues there is cause for concern, “Religious beliefs nced not be acceptable, logical,

* consistent, or comprehensible to others in order to merit First Amendment protection.” 16A AM.

JUR. 2D Constitutional Law § 424 (1998).
239, “The trial of 2 case should not only be fair in fact, but it should also appear to be fair. And
where the conltary appears, it shacks the judicial instinct to allow the judgment to stand”
Hemandez v. Paicius, 109 Cal. App. 4th 452, 455 (Ct. App. 2003) (citation omitted).
240, When presented with such 2 situation in the New Zealand case of Police v. Rgzamjoo, the
judge said;
Public interest considerations well beyond the scope of riphts are relevant, They include
the need to maintain public confidence in the criminal justice system. The need for
consistency within that system means that Courts should follow normal and accepted
processes except (where permitted by law) to the extent justified by all the circumstances
of a particular case, The more extreme the departure from normal process the greater the
justification required.

Police-v. Razamjoo, {2005] D.C.R. 408, 2005 N.Z.D.C.R. LEX1S.*3, *86 (D.C, Jan. 14, 2005).

241. This, conpled with 2 court’s inability to question a witness’s “sincere” religions beliefs,
would create a dangerous situation for the criminal defendant.

242, See supra notes 75-83 and accompanying text (exploring worldwide reaction to the Muslim
veil). )

243. See supre notes 158-67 and accompanying text (discussing the New Zealand trial ruting that
refused to allow two Muslim women to testify while veiled).

244. See Maryland v. Craig, 487 1L.S. 836, 861 (1990) (Scalia, I, dissenting).

245, See supra note 86.
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C. Confrontation Clause Violated

As discussed above, when a Musiim woman testifies against a criminal
defendant while wearing a veil, the reliability prong fails. Specifically, the
absence of the elements of cross-examination and the jury’s ability to utilize
demeanor evidence is what truly impairs reliability.>*® Because the veiled
witness’s testimony cannot be considered reliable, the argument stops there.
However, it has also been emphasized that the public policy argument would
also be questionable.

In sum, a veiled witmess simply cannot testify apainst criminal
defendants without violating their Sixth Amendment Confrontation Clause
rights. As indicated, this is a just result. The primary goals of the
Confrontation Clause are preserved when the witness is forced to unveil,
Yet the unfortunate fact is that the unveiling will likely be deeply offensive
and humiliating for many Muslim women. The next section addresses
possible claims that veiled witness might bring under the First Amendment.

V. FIRST AMENDMENT CONCERNE

The Muslim woman who faces a court order to unveil will likely
demand her own protections under the law. After all, the defendant is not
the only one protected by the United States Constitution.®” In seeking
protection, a Muslim woman may attempt to exercise her First Amendment
right to free exercise of religion. It is not an unreasonable argument,?*® and
ultimately the result will depend upon the jurisdiction in which the veiled
witness testifies.?* Yet because the Confrontation Clause is neutral toward
religion and generally applicable to all Americans, the religious practice of
veiling should cede to the Sixth Amendment’s Confrontation Clause.

246. In Craig, the Court narrowly ngreed by majority that there was reliability, but in that case
oniy one of the additional “elements of confrontation™ was absent. See Craig, 487 U8, 836, When
there are two clements absent, such as in this situation, the result is very clear: no reliability can be
found. -

247, “The Bill of Rights belongs . . . to all citizens, It protects them as long as they reside within
the boundaries of our land. It protects them in the exercise of the great individual rights necessary to
a sound political and economic democracy.” Bridges v. Wixon, 326 U.S. 135, 166 (1945). “Only by
zealously guarding the rights of the most humble, the most unorthodox and the most despised among
us can freedom flourish and endure in our land.” M.

248. As Congressman Jerrold Nadler writes, “In the face of religious strife through the world, it is
my hope that Americans understand that religious freedom, as protected by the Bill of Riphts, is the
crown jewel of America’s experiment in democrecy . . .. We tamper with that freedom at our own
peril.” Jerrold Nadler, Thou Shalt Not Post the Ten Commandments in Public Buildings, 4 No. 15
Law_ ], 7 (2002). :

249. The level of protection will depend on whether the case is brought in federal or state court.
Certain states offer more protection for free exercise of zeligion through special legislation. See
infra note 269 and accompanying text (discussing Congressional and state Jegislation that directly
addresses Free Exercise).
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A. Hisiory of Free Exercise of Religion

The First Amendment provides that “Congress shall make no
law . . . prohibiting the free excrcise” of religion.””® Generally, the Supreme
Court has interpreted this clause® to mean that: “[T]he government is
prohibited from interfering with or attempting to regulate any citizen’s
religious beliefs, from coercing a citizen to affirm beliefs repugnant to his or
her religion or conscience, and from directly penalizing or discriminating
againggza citizen for holding beliefs contrary to those held by anyone
else.”

However, conflict arises when a religious practice clashes with a
“senerally applicable” rule of law.** History reveals this conflict through
Supreme Court precedent and federal and state legislative action.

Beginning with the first major free exercise cases in the late nineteenth
century and continuing through the first part of the twentieth century, the
Court mostly ruled in favor of secular laws over minority religious
practice.® Thus, in the landmark case of Reynolds v. United States,” the
Court held that “while [laws) cannot interfere with mere religious belief and
opinions, they may with practices.”*® This view continued for decades and
in the majority of cases, religious practices gave way to secular government
laws.®"  Starting in 1963, however, the Court began taking a different

250. 1LS. CONST. amend. I. The full text of the First Amendment is as foflows: “Congress shail
make no law respecting an esteblishment of religion, or prohibiting the free exercise thereof] or
abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble,
and to petition the Govemment for a redress of grievances.” Jd. ‘

251, This clause is often referred to as the “Free Exercise Clause.”” Sze 5 RONALD D, ROTUNDA &
JOUN E. NOWAK, TREATISE ON CONSTITUTIONAL LAW § 21.6 (3d ed. 1999). “[This] clause, like all
of the guarantees of the First Amcndment, applies to state and local governments through the
Fourteenth Amendment.” Jd. “The free exercise clause was first held applicable to the states in
Cantwell v, Connecticut.” K. (citing Cantwell v. Connecticur, 310 U.S. 296 (1940)).

252. 16A AM. JUR. 2D Constitutional Law § 424 (1998) (citing Sch. Dist, Of Abington Twp,, Pa.
v. Schempp, 374 U.S. 203 (1963)).

253. “A person may be unable to comply with a law because his religious beliefs prohibit him
from taking an action that is required by law . . . or because his religious beliefs require him to do
something that is prohibited by the law.” ROTUNDA & NOWAK, supre note 251, at § 21.6. “These
types of situations raise the question of whether the free exercise clause requires the govemment to
grant an exemption from a law of general applicability to a person who cannot conform his actions
to the law due 10 his religious beliefs.” Id.

254, McCusker, supra note 11, 2t 393,

255. 98 U.S. 145 (1879},

256. Reynolds, 98 U.S. 145 at 166. This is a “landmark case” where the Supreme Court upheld
federal law prohibiting polygamy. MecCnsker, supra note 11, at 393, The law was upheld against a
Mormon who claimed polygamy was his religious duty, M, .

257. McCusker, supra note 11, at 393, However, prior to 1963 the Court found that the First
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approach by adopting a “compelling state interest standard for restrictions on
religious practice.””® Although this seemed to indicate that the Supreme
Court would give significant protection to religious practice,™ in reality, the
Court ruled in favor of generally applicable laws in almost every case in the
twenty-eight years it applied the “compelling state interest” test.?®

In 1990, the Supreme Court abandoned the two-part “compelling state
interest” test in the controversial case of Employment Division v. Smith.**
The majority held that “if prohibiting the exercise of religion . . . is not the

Amendment required an exemption to be granted from certain types of laws for persons whe wanted
to engage in First Amendment activity such as speech or assembly. See id; see also Cantwell v.
Connecticut, 310 U.S. 296 (1940) (exempting both religious and nonreligious speakers from certain
types of licensing systems that wauld have been validly applied to business that did not involve First
Amendment activity); W, Va. State Bd, of Educ. v. Bamette, 319 U.S. 624 (1943} (prohibiting
government from punishing children who refused to pledge alicgiance to the United States flag),
258, Samuel J. Levine, Religious Symbols and Religious Gark in the Cosrirgom: Personal Values
and Public Judgments, 66 FORDHAM L. REV. 1505, 1506 (1998). Using this standard, “ihe Court
applied a balancing test to determine whether religious individuals and groups had the ight to
exemptions from generally applicable laws” McCusker, supra note 11, at 393. First, the
complainant had to show that “the law at issue interfered with the practice of his religion by
requiring him to engage in a practice (or to refrain from engaging in a practice) in violation of his
religion.” ROTUNDA & NOWAK, supra note 251, at § 21.6. Second, “the Court required the
govemment to demonsirate that granting an exemption to the person whose religious beliefs
prevented compliance with the law waould interfere with a [compelling governmental interest.]” Id.
The government could only pass this second stop “if the Court determined that the regulation at issue
was tailored to promote an end that was important enough to override the burden on the free exercise
of religion by persons who could not comply with the law.” 14,
259. *Court opinions during this era . . ..vead as if the Supreme Court would give significant
protection to religlously motivated actions.” Id.; see McCusker, supra note 11, at 393 (“[Tihe
Court’s jurisprudence took e different furn which seemed—at least in theory—to shift the balance
toward upholding religious practices that conflicted with laws of general applicability.™).
260. ROTUNDA & NOWAK, supra note 251, at § 21,6, Under the “compelling interest test” the
Court upheld several laws against free exercise challenges, See Goldman v. Weinberger, 475 U.S.
303 (1986) (apholding an Air Force policy that prohibited headgear, even though it infringed on the
tight of a Jewish officer to wear 2 yarmutke); see also O°Lone v, Shabazz, 482 U.S. 342 {1987)
(upholding a prison rule that prevented Muslim prisoners from attending their worship service),
However, in the 1972 case of Wisconsin v. Yoder, the Court “granted Amish children an exemption
from mandatory school attendance laws.” McCasker, supra note 11, at 394 (citing Wisconsin v.
Yoder, 406 U.S. 205 (£972)). Yoder has been called “the most celebrated case of this period.” 4.
261. 494 U.S. 872 (1990). In Smith, the Supreme Court found that “a state criminal law that
totally prohibited the use of peyote could be applied to someone who used peyote based on a
sincerely held religions belief that the drug had to be vsed in a refigious ceremeny.” ROTUNDA &
NOWAK, supra note 249, at § 21.6. In the opinicn, Justice Sealia wrote:
Values that are protected against government interference through enshrinement in the
Bill of Rights are not thereby banished from the political process . . ., But to say that a
nondiscrimimatory religious-practice exemption is permitted, or even that it is desirable,
is not to say that it is constitutionally required . ... I may Fairly be said that leaving
eccommodation to the politicel process will place nt & relative disadvantage those
religious practices that are not widely engaged in; but that unavoidable consequence of
democratic government must be preferred to 2 system in which each conscience is a Jaw
unto jtself or in which judges weigh the social importance of all laws against the
centrality of religious belicfs,

Id. (citing Smith, 494 .S, at 890).
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object of a [law], but merely the incidental effect of a generally applicable
and otherwise valid provision, the First Amendment has not been
offended.”?® Thus, the Court explicitly affirmed that the government only
needs to prove a compelling interest when the law targets a specific religion,
and not when authorizing a law of general applicability.”® This .decision
created controversy and as a result many demanded legislative action.*® “In
an attempt to override [the effects] of Smith, Congress passed the Religious
Freedom Restoration Act (RFRA) in 1993.%*® RFRA accomplished this by
reinstating the “compelling interest” standard test for free exercise.” Five
years later the Supreme Court struck down RFRA’s application to state laws
by holding that it violated the separation of powers doctrine.” Yet this did

262. McCusker, supra note 11, at 394 (quoting Smith, 494 U.S. at 878).

263. Jd. The Court later wrote:

[A} law that is neutral and of general applicability need not be justified by a compelling

government interest even if the law has the incidental effect of burdening a particular

religious practice . .. . A law failing to satisfy these reguirements must be justified by 2

compelling government interest and must be narrowly tailored to advance that interest.
Id. (citing Church of Lukumi Babalu Aye, Inc, v, Hialezh, 508 U.S. 520 (1993)).

264, Many saw the “abandomment of the ‘compelling interest’ test [as] a weakening of the
protection of free exercise by the Supreme Court.” &3 AM. JUR, 3D Proof of Facis § 2 (2001),
“Groups concermed with that perceived loss of religious fiberty urged Congress to take action,”
which later resulted in Congress passing the Religious Freedom Restoration Act (RFRA). fd,

265. 63 AM. JUR. 3D Progf of Facts § 3 (2001). According to Congress, the putpose of RFRA
was to “restore the compelling inferest test in those situations where someone’s free exercise of
religion is substantially burdened and to provide a claim or defense to those whose free exercise of
religion s substantially burdened.” Md. {citing 42 U.8.C. § 2000bb{b) (2000)).

266, McCusker, supra note 11, at 394, RFRA provided that the “Govemment shafl not
substantially burden a person’s exercise of religion even if the burden results from a rule of general
applicability, except . .. in furtherance of a compelling governmentaf interest; and , . . [if the taw] is
the [east restrictive means of funthering that compelling governmental interest” Jd. {quoting 42
U.S.C. § 2000bb-1 (2000)). This essentially reinstated the law as it existed before Smith,

267. The Court did this in Cily of Boerne v. Flores, and reasoned that the statute “exceeded
Congress’s Fourleenth Amendment power by impermissibly expanding the Fist Amendment
and . . . infruding into the states’ general authority to regulate for the health and welfare of their
citizens.” McCusker, supra note 11, at 395 (citing City of Boerne v. Fiores, 521 U S, 507, 535-36
(1997)). The Court concluded:

Our nationat experience teaches that the Constitution is preserved best when cach part of
* the Government respects both the Constitution and the proper actions and determinations
of the other branches. When the Coutt has interpreted the Constitution, it has acted
within the province of the Judicial Branch, which embmces the duty to say what the law
is. When the political branches of the Government act agsinst the background of a
Jjudiciat interpretation of the Constitutien already issued, it most be understood that in
later cases and controversies the Court will treat its precedents with the respect due them
under seftled principles, including stare decisis, and contrary cxpectations must be
disappointed, RFRA was designed to control cases and controversies, such as the one
before us; but as the provisions of the federal statute here invoked are beyond
congressional authority, 1t is this Court’s precedent, not RFRA, which must control.
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not extinguish RFRA legislation, as the Court has held that it still applies to
federal law.” Additionally, some states have passed statewide statutes that
offer greater protection than federal law,*®

Thus, the result of a free exercise claim depends on jurisdictional rules,
Still, the general rule remains: “{Wlhen faced with a conflict between
religious practice and a rule or statute facially neutral toward religion, the
Court’s rulings indicate that religious practice must cede to facially neutral
rules.”™™  Yet, RFRA in federal cases and similar state statutes in certain
states reflect more protective rules that will result in increased protection of
religious practice. Therefore, the protections afforded to the veiled witmess
will depend greatly on the forum.

B. Free Exercise of Religion Applied to Veiled Testimony

Before analyzing any First Amendment free exercise claim, it is
necessary to identify the law that creates the alleged violation.?” In the case
of a woman who is ordered to unveil at trial, the law in question is the Sixth
Amendment Confrontation Clause.”” In states that have not passed RFRA

City of Boerne v, Flores, 521 U.S. 507, 535-36 (1997) (citation omitted), .

268. The Court recently clarified this point in Gonzales v. O Centro Espirita Uniao Do Vegetal,
546 1.8, 418 (2006).

269, McCusker, supra note 11, at 395. The following states have passed what are essentiatly new
versions of RFRA: Alabama, Arizona, Connecticut, Florida, Idaho, Illincis, Misseuri, New Mexico,
Oklahoma, Pennsylvania, Rhode Island, South Caroling, and Texes. Jd.; see ALA. CONST. amend.
622; ARIZ. RSV, STAT. ANN, § 41-1493,01 (2000); CONN. GEN. STAT, ANN, § 52-571b (West 2005);
FLA. STAT. ANN, § 761.03 (West 2000); IDAHO CODE ANN, § 73-402 (2008); 775 TLL. COMP. STAT.
ANN, 35/15 (West 2001); Mo, REV. STAT. § 1.302 (2007); N.M. STAT. Axn. § 28-22-3 (LexisNexis
2003); OKLA. STAT. tit. 51, § 251 (2006); 71 PA. Cons. STAT. § 2401 (2006); R.I. GEN. LAWS §42-
£0.1-3 (2007); 5.C. CODE ANN. § 1-32-40 (2003); Tex, CODE ANN. § 100.003 (Vemnon 2004),

270. McCusker, supra note 11, at 391-92 (citing Employment Div, v. Smith, 494 1.5, 872
(1990)).

271. The questionable law will be the focus of the claim since this is where the alleged violation
arises. In approaching the questionable taw, the Court hag used a “well establisked constitutional

. principle™:

{T)hat [the] govemment may not enact laws that suppress religious belief or practice is so
well understood that few violations are recorded in our opinions . . . . Our review
confirms that the laws in question were enacted by officials who did not understand,
failed to perceive, or chose to ignore the fact that their official actions violated the
Nation’s essential commitment to religious freedom. The challenged laws had an
impermissible object; and in sl events the principle of general applicability was violated
because the secular ends asserted in defense of the law, were pursued only with respect to
conduct motivated by religious beliefs. '
ROTUNDA & NOWAK, supra note 251, at § 21.6, {quoting Chnrch of the Lukumi Babalu Aye, Inc. v.
Hialeah, 508 U.5, 520, 524 (1993)).

272, Because most state constitutions miror the U.S. Constitution’s Sixth Amendment
Confrontation Clause language, the law in question would be the same for state and federal courts.
However, some stale constitutions offer more gusrantees than the U.S. Constirution. In those cases,
the specific language of the state constitution would be the comect law to examine. See supra note
131 and accompanying text {discussing the Confrontation Clause’s applicability to the states and the
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statutes, a2 Muslim woman who demands First Amendment Free Exercise
protection will be subject to the Smith rule.”” This only requires a court to
look for a compelling state interest if the law targets a specific religion,™
and that is not the case here. Like most constitutional language, the
Confrontation Clause speaks very broadly and refers to any witness,”
regardless of race, religion, sex, or any other distinguishing language. It is
therefore classified as a “generally applicable law.” Under Smith, such a
neutral and generally applicable law does not need to be supported by a
compelling government interest, even if it incidentally burdens a religious

-practice.”™ Unfortunately for the veiled witness, this means that cven if the

Confrontation Clause burdens her religion by requiring unveiling, the state
does not need to defend its law. 5"

Yet in some situations a Muslim woman will have a stronger Free
Fxercise claim due to more favorable laws in certain jurisdictions. In federal
court, the federal RFRA applies and creates a more rigorous standard.”
The same is true in those states that have passed RFRA statutes. In these
jurisdictions, a Muslim woman would first have to show a substantial
burden? on the free exercise of her religion caused by the unveiling.”
Assuming the woman declares to the court that her religion requires her to

different state constitutions). :

273. Because the Supreme Court held RFRA unconstitutional as applied to the states, Smitk is the
proper standard to apply unless state legislation indicates otherwise, See supra notes 267-68 and
accompanying text {discussing RFRA and its relationship to the states).

274, McCusker, supra note 11, at 394,

275. The Confrontation Clause says that a criminal defendant “shall enjoy the right . . . to be
confronted with ghe witnesses against him." U.S. CONST, amend. VI (emphasis added). See supra
note 84 for the full text of the Sixth Amendment,

276. Employment Div,, Dept. of Human Res. v. Smith, 494 U.S. 872, 878 (1990).

277. The unveiling wonld be the “incidental effect” of the Confrontation Clause's guarantees, and
thus not offend the First Amendment under Smith. Jd. It is likely this type of result that led
Congress to pass RFRA.

278. This standard is more rigorous because it requires a compeliing government interest for any
law that infringes on a person’s free exercise of religion, even if the law is generlly applicable. See
63 AM. JUR. Progf of Facis 3D 195 § 3 (2001). However, it is interesting that while this standard
was in effect between 1963 and 1989, very few exemptions were made for free exercise. See supra
note 260 and accompanying text {discussing the Court"s application of the “compelfing interest”
standard). This seems to indicate that, cven with the heightened standard, very few exemptions will
be made. '

. 279. “There would be no free exercise issue in a case if the individual seeking the exemplion

could not demonstrate that complying with the Jaw constituted a burden on her religious beliefs.”
ROTUNDA & NOWAK, supra note 251, at § 21.6. It is possible that this burden may be “direct” or
“indisect.” M. A law would directly burden a refigion by making illegal a religicus practice.™ fd.
*A jaw that creates en indivect burden is one that does not regulate a religiously motivated
practice, . . . but which makes the practice of a person’s reltigion more difficult.” fd.

280, X
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wear the veil, she is likely to meet this burden. This is especially true when
taking into account the existence of Muslim women who go to great lengths
to remain veiled.”™ If a veiled witness is successful in showing a substantial
burden,” the government will then have to demonstrate a “compelling
governmental interest” to requirc unveiling under the Confrontation Clause
and that the law “is the least restrictive means of furthering [its] interest.”?*
The government could easily argue that it has a compelling interest in
unveiling witnesses in criminal trials because it would be protecting the
constitutional rights of a criminal defendant. The fact that the Confrontation
Clause dates back to the founding of our country and beyond would bolster
the government’s argument.”® Similarly, the government should be able to
show there are not any less restrictive means of furthering the interest.
When a witness wears a veil in trial, the defendant’s Confrontation Clause
rights are violated, and the only way to solve this problem is by unveiling
the accuser. It may be possible to somehow mitigate the intrusion caused
when the Muslim woman is forced to unveil,?® but the unveiling must occur
nonetheless. Thus, it is likely the government will have a strong argument
that a Muslim woman’s free exercise claim should fail even under a REFRA
statute,

Overall, it is unlikely that a Muslim woman who is forced to unveil at a
criminal trial will have a successful First Amendment argument. This is
mostly due to the fact that the Confrontation Clause is “neutral” toward
religion and generally applicable to all Americans. Further, because the
government will have an arguable compelling interest in protecting the right
of confrontation for its criminal defendants, a Muslim woman’s free exercise
may fail even under the stricter RFRA standards. Yet this should not
prevent a court from ignoring the issue altogether. If possible, a procedure
that mitigates the harm caused by the unveiling should be implemented.

V1 MITIGATING THE HARM OF UNVEILING

It is crucial that the American legal system opens its mind to procedures
that will mitigate the intrusion felt by the unveiling witness.” Great

281, See supra notes 60-66 and accompanying text. ] :

282, This will not always be the case. ¥n Florida, a court found no substantial burden on a Muslim
woman when a law required that she take full-face driver’s license photos, thus having to remove her
veil. Freeman v. Dep’t of Highway Safety & Motor Vehicles, 924 So. 2d 48 (Fla. Dist. Ct. App.
2006)

283. ROTUNDA & NOWAK, supra note 251, at § 21.6.

284, See supra notes 34-95 and accompanying text (discussing the history of the Canfrontation
Clause and its importance).

285. See infra notes 236-87 and accompanying text (discussing some possible ways to mitigate
the intrusion caused by forcing a Muslim witness to unveil),

286. This is where an understanding of the veiled witness’s cultuzal and religious background is
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difficulty lies in this task of developing solutions to the intrusion, as most
Mauslim women who wear the veil during trial simply do not want to be
seen.® If America’s adversarial system is to operate properly, it is
impossible to fully accommodate the Muslim witness who unveils. This is
because the trier of fact, counsel, and the defendant must sce the witness’s
face. Keeping this in mind, it is possible for courts to employ similar
procedures used in cases like Craig and Coy in order to limit the intrusion.
Thus, a screen could block the witness from the majority of the courtroom.
Alternatively, the witness could sit in a separate room and have her video
testimony broadcasted on a television that only certain people in the
courtroom could see. '

There arc also possibilities beyond Craig and Coy. For example, the
judge could order the audience out of the courtroom on the day the Muslim
woman gives her testimony. This would also involve restricting court
reporters and any type of sketch artists. Also, the judge may permit a
Muslim woman to bring down only the necessary portions of the veil, so that
that rest of her body stays as covered up as possible. Another possibility is
for the judge to monitor how much the veiled witness’s testimony is being
used by the prosecution in trial, and limit it as much as possible. This would
prevent the excessive infrusion that would occur if the unveiled witness were
compelled to sit on the stand for an unnecessary amount of time.
Additionally, the judge could arrange special seating in the courtroom so
that the unveiled witness can only be seen by the relevant parties.

Admittedly, the above solutions do not remove the core of the intrusion,
as the witness is still being forced to unveil against her religion. At the very
lcast, judges and counsel should be sensitive of the impact the Confrontation
Clause may have on Muslim women who view veiling as a religious
obligation.

VIL. CONCLUSION

Thd Confrontation Clause is designed to protect people like Brian
Taylor,” and that protection cannot be taken lightly.”® While remaining

extremely helpful. See supra notes 26-83 and accompanying text (generally discussing fslam and
the veil). ‘

287. See supra notes 260-66 and accompanying text.

288, See supra note 1 and accompanying text.

289. “The purpose of enshrining this protection in the Constitution was to assure that none of the
many policy interests from time to fime pursued by statutory law could overcome 4 defendant’s right
to face his or her accusers in court.” Maryland v, Crzig, 497 U.S. 836, 861-(1950) (Scalia, J.,
dissenting).
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sensitive to those women who are trying to exercise their deeply held
religious beliefs, we cannot forget what the Supreme Court has construed the
Confrontation Clause to clearly guarantee; a witness cannot “hide behind the
shadow” and should be compelled to “look [the defendant] in the eye while
giving accusatory testimony,”**

The veil creates such a shadow, and it threatens the very nature of our
adversarial system. When we begin allowing cerigin exceptions to apply to
our fundamental and deeply rooted values, the fabric of our country begins
to unravel. We cannot forget that while our country and laws promote
acceptance, tolerance, and faimess, there are points where we must stand our
ground.”" The Confrontation Clause is one of those grounds where we
should budge very litle.”” If we become too careless, we risk destroying
the integrity of our legal system.” When life and liberty are on the line,
this is unacceptable,

The debate presented in this article is more than a simple intellectual
exercise.”  American courts must be prepared to face the veiled witness
because the issue will eventually arise. Thousands of Muslims continue o
enter our borders and integrate themselves into our society,”® and the veil
continues to be a part of that integration.*®® The increasing “flattening” of
our world today”’ and America’s involvement in the development of the
Middle East only further the importance of the issue. We cannot simply
isolate ourselves from the rest of the world, especially when it comes to
fundamental beliefs.

290, Romero v, State, £73 5.W.3d 502, 505 (Tex. Crim. App. 2005) (citing Coy v. lowa, 487 U.5.
1012, 1018 (3983)).

291, As Justice Scalia emphasized in Cop, “face-to-face presence may, unfortunately, upset the
truthful repe victim or abused child; but by the same tokea it may confound and undo the false
accuser, or veveal the child coached by a malevolent adult.” Coy v. lowa, 487 1.S. 1012, 1020
(1988). In order to respect the religion of one group, would we deny the ability to “confound and
undo [a] false aceuser” to any crimine] defendant who happens to face & Muslim accuser? Keeping
in the mind the Constitution's explicit guarantees and our nation’s heavy emphasis on the right of
confrontation, we must favor the criminal defendant. “It is a truism that constitutfonal prutections
have costs.” Jd. .

292, Itis for this very reason that the U.S, Supreme Court lnid out such a strict test jn Craig.

293. “For good or bad, the Sixth Amendment requires confrontation, and we are not at liverty to
ignore it."" Maryland v. Craig, 497 U.S, 836, 870 (1990). .

254, The value, meaning, and originality of law review articles have been attacked for being
“overstated.” See generally E. Joshua Rosenkranz, Law Review's Empire, 39 HASTINGS L.J. 859
(1988). As ome critic writes, “The dearth of originality in student notes should not be surprising,
The student {s permitted to say practically nothing that has not been said before. He must prove that
it was not his idea by dropping a foctote citing the source that already said it.” X, at 90910,

295. “In 2005, more people from Muslim countries became legal | permanent  U.S.
residents...than in sny year in the previous two decades” Elliou, supra note 31 and
accompanying text,

296. Seeid.

297. See generally THOMAS L. FRIEDMAN, THE WORLD 1S FLAT (2005).
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As Muslims continue to join America’s ranks, our laws must welcome
them.?® Yet while America must embrace diversity, its fundamental laws
must not become lost in the sea of change. As the United States Supreme
Court reminds us:

Out Constitution is a covenant running from the first generation of
Americans to us and then to future generations. It is a coherent
succession. Fach generation must learn amew that the
Constitution’s written terms embody ideas and aspirations that must
survive more ages than one. We accept our responsibility not to
retreat from interpreting the full meaning of the covenant in light of
all of our precedents. We invoke it once again to define the
freedom guaranteed by the Constitution's own promise, the promise
of liberty,””

In upholding this covenant, we must continue to protect the liberty of
America’s criminal defendants. We must confront the shadow.

Steven R. Houchin®™

298, As one euthor argues, “[AJn increasing number of cases will emerge in coming decades in
which the religious practices of major religions will come into more ‘accidental’ contact with
anciliary aspects of law and that these conflicts risk causing religious organizations and people to opt
out of public life, thereby threatening democretic participation.” McCusker, supra note 11, at 392,

299, Planned Parenthood of Se. Fa. v. Casey, 505 U.S. B33, 901 (1992).
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Woman expelled from CEGEP for refusing to remove nigab

CTV.ca News Staff

Updated: Tue, Mar. 2 2010 6:28 PM ET

An Egyptian-born Montreal woman has been expelled from Quebec’s post-secondary college system for
refusing to take off her nigab -- a controversial decision she will contest with the Canadian Human Rights
Commtission.

Last fall, the woman had been attending the CEGEP St. Laurent in Montreal, taking a government-funded
French course that seeks to help immigrants adjust to life in Quebec.

But course instructors say they need to be able to look at people while they are speaking to correct their
elocution and prenunciation in class, an action that is not possible when a student is wearing a nigab - a vell
that covers all but the eyes.

The woman did take off her nigab in some cases -- to have a student ID picture taken and in some instances
when she was speaking privately with a female teacher -- and the school says it worked to accommodate her
needs. She once gave an oral presentation with her back turned to her fellow students so other students
would not be able to see her. .

‘Paul Bourque, the director-general of the CEGEP St. Laurent, said it reached a point where the woman did not
feel comfortable taking off her nigab in the classroom environment where the number of male students
outnumbered female students.

The class, Bourque told CTV Montreal, was configured "in a way that it was not easy for her to be hidden from
the students." )

In the end, the woman "decided to wear her nigab," Borque said.

The situation then became more “tense and confrontational,” CTV Montreal's Cindy Sherwin reported.
Eventually, the woman was sent a letter from Quebec's immigration department indicating she had to remove
her niqab or choose te leave the class. She was also offered the chance to study online.

The woman refused to remove her nigab and was expelled. She has since filed a complaint with the Human
‘Rights Commission.

Fa Niemi, head of the Centre for Research Action on Race Relations, said accommodating cultural differences
is "a constant balancing act that requires compromise, comrmon sense and insight.”

"The issue is, in this case, if the school has undertaken alt the reasonable efforts to accommodate her, and it
seems it has, because it has tried several formulas and it hasn't worked out,” Nieml told CTV Montreal. "Then
ohviously the question for the human rights commission to decide is whether it has been reasonable.”

With a report from CTV Montreal's Cindy Sherwin

1

http://www.ctv.ca/serviet/ArticleNews/print/CTVNews/20100302/nigab_cegeb_100302/2... 17/11/2011
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 CANADA

OTTAWA . ~
YouTube video prom
probe into airline checks

. Transport Minister John Baird
.t} hasordered an investigation into ~
whether airlines are enforcing
rules that require staff to see the
faees of all passengers who board
their flights
In g statement issued Sundayhe

said there are procedures in place
1 toverify the identity of anyone

who has their face covered, re-
" gardless of culture or religion.

A recent YouTube video posted
by a British man appears to show
two women boarding an Afr Can-
ada flight in Montreat last month
who were not asked to remove
their veils to check against their
passports, The video shows aman
travelling with the group handing

-over the passports for all of them
and the women went through
without showing their faces,

Baird called the situation appar-
ently captured in the edited video
“deeply distwrbing”

n
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