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PART I - STATEMENT OF FACTS 
 

 
1. The Intervener, the Canadian Association of Chiefs of Police (CACP), takes no position with 

respect to the facts of this case. 

  

PART II - STATEMENT OF ISSUES 

 

2. The Constitutional Question in this appeal is stated as follows: 

 
Does section 24(1) of the Canadian Charter of Rights and Freedoms (Charter) authorize a 
court of competent jurisdiction to award damages for an infringement of a right or freedom 
guaranteed by the Charter in the absence of bad faith, an abuse of power or tortious 
conduct committed by the infringer? 

 
3. The CACP respectfully submits that the answer to the above question is no. 

 

 
PART III - ARGUMENT 

 
A “form of strict liability” 
 
4. Awarding damages in the absence of bad faith, an abuse of power or tortious conduct by the 

infringer will create a “form of strict liability”.   

 
5. This “form of strict liability” is described by Saunders J.A., dissenting,  in paragraphs 88 and 

89 in the court below: 

 
A third basis for a Charter damages award under section 24  may be simply as a marker - a 
recognition - of the Charter breach.  In that sense nominal damages may be appropriate.  However, 
this appears to me to be a form of strict liability.  Such an approach seems to me problematic given 
the number of occasions in which such damages are not awarded, and would carry the potential for 
arbitrariness. 

Here no tort was committed by the corrections officers, and the question becomes whether there 
should be strict liability for damages for a Charter breach.   In my view, the answer is no.  I 
consider, absent a tort, that something more is required, whether it is a degree of deliberation in the 
Charter breach, wilful blindness, or bad faith.  In other words, I do not consider damages should be 
awarded for a Charter breach where the trial judge is satisfied the individuals in question, without 
mala fides, simply made a mistake as to the proper course of action. 

 [Emphasis added]    
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6. A “form of strict liability”, as defined by Saunders J.A. in this context would mean that 

police officers would be liable for damages on proof only of the infringement without any 

consideration of their mala fides or bona fides.  

 

7. These constitutional damages would be awarded on the basis of a “form of strict liability”, 

that is by operation of law, once the breach had been determined.  This constitutional remedy 

would be awarded without a determination or even consideration of the actions or roles of the 

police officers involved.  

 

8. In this “form of strict liability”, police would have awards of damages made against them as 

a constitutional remedy without ever having the opportunity to present their bona fides, and 

without ever having the opportunity to lead evidence of the circumstances that might cause that 

court to decide not to award damages.    

 

9. Many issues faced by police are novel, not having been previously considered by courts in a 

Charter context.  In such circumstances, individual police officers cannot know that their actions 

will violate the Charter nor can police services be expected to have developed appropriate risk 

management strategies.  However, these police officers would still be subject to an award of 

damages against them. 

 

10. It is neither “appropriate” nor “just” for constitutional damages to be determined on the basis 

of any “form of strict liability”, without the consideration of the good faith or bad faith of the 

individual police officers involved. 

 

“In the circumstances” 
 

11. By use of the words “in the circumstances”, drafters of section 24(1) clearly contemplated 

that courts must look at the circumstances surrounding the infringement or denial of the right.    

24. (1) Anyone whose rights or freedoms, as guaranteed by this Charter, have been 
infringed or denied may apply to a court of competent jurisdiction to obtain such remedy 
as the court considers appropriate and just in the circumstances.  
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Charter of Rights and Freedoms, Part I of the Constitutional Act, 1982, being 
Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11 

12. While unquestionably the circumstances surrounding the person infringed must be 

considered in choosing a remedy that is appropriate and just, there is no authority to suggest that 

the circumstances of the infringement and the circumstances of the infringer should not also be 

considered “in the circumstances”.  

 

13.  Even Low J.A., in the British Columbia Court of Appeal, acknowledges the need for 

contextual approach at paragraph 64: “Appropriate and just remedies must be determined 

judicially from case to case.”  

 

14. In considering a constitutional remedy that is “appropriate and just”, the court should 

consider the circumstances of the person infringed but also the circumstances of the infringement; 

how it occurred and why.   Such consideration of the “how” and “why” must surely include 

circumstances including the good faith and bona fides of the persons committing the infringement. 

 

Good faith 

 

15. The good faith analysis as a starting point was the accepted approach in two recent decisions 

of the Ontario Court of Appeal as well as a decision of the New Brunswick Court of Appeal where  

leave to appeal to this Court was refused.   

 

Hawley v. Bapoo, [2007] O.J. No. 2695. (“Hawley”) 

Ferri v. Ontario (Attorney General), [2007] O.J. No. 397. (“Ferri”) 

McGillivary v. New Brunswick (1994), 116 D.L.R. (4th) 104 at 108 (N.B.C.A.), leave to 

appeal refused, [1994] S.C.C.A. No.408. 

  

16. In Hawley v. Bapoo, the Court states at paragraphs 8 and 9 as follows: 

 
The trial judge went on to hold that mala fides or wilfulness to breach the Charter were not 
essential prerequisites to awarding damages as a remedy under section 24(1). Subsequent 
to the release of the trial judge's reasons, this Court delivered judgment in Ferri v. Ontario 
(Attorney General), [2007] O.J. No. 397.  At para. 108, LaForme J.A., writing for the 



4 
 

majority, held that liability for a constitutional tort under section 7 of the Charter requires 
proof of wilfulness or mala fides. LaForme J.A. said the following: 

Liability for a constitutional tort, such as under ss. 6 and 7 of the Charter as 
claimed here by Ferri and Mammoliti, requires wilfulness or mala fides in 
the creation of a risk or course of conduct that leads to damages.  Proof of 
simple negligence is not sufficient for an award of damages in an action 
under the Charter: McGillivary v. New Brunswick (1994), 116 D.L.R. (4th) 
104 at 108 (N.B.C.A.), leave to appeal refused, [1994] S.C.C.A. No. 408. 

Juriansz J.A., who dissented on other points, concurred with the majority on the need for 
mala fides or wilfulness as a prerequisite for an award of damages for a constitutional tort 
under the Charter (para. 167). 
 

 
17. The Court of Appeal of Ontario in Hawley and Ferri has clearly recognized the merits of 

analysing and evaluating the intentions of the involved police officers (their good faith) in the 

Charter infringement when deciding upon the appropriate and just remedy.  

 

18. Another example of where good faith of police officers is a factor is found where a criminal 

court is considering whether to exclude evidence pursuant to section 24(2) of the Charter.  

 

In the end, therefore, one can say with some confidence that good-faith action by the police, 
in reliance on the ostensible state of the law at the time of obtaining the evidence, is a factor 
that weighs in the scale on the side of admitting the evidence. 

  
Hogg, Peter: Constitutional Law of Canada  (looseleaf), at page 41-23. 
 

19. A further example can be seen in the public official immunity where bad faith is a required 

element before Charter damages are awarded against public officials. 

 
Qualified immunities for the good faith of State officials have been widely recognized in the 
United States and in the Canadian cases to date. 
 

Roach, Kent: Constitutional Remedies in Canada (looseleaf), at page 11-22. 
 

 
20. Furthermore, the analysis of public immunity has been expanded to include when officials 

rely on judicial authorization.  As an example, Roach cited the case Persaud v. Ottawa (City) 

Police, (1997) 143 D.L.R. (4th) 326 at p. 332, 32 O.R. (3d) 349 (Div. Ct.) (“Persaud”).   

 



5 
 

Roach, supra at page 11-27 and 11-28. 

 

21. In Persaud, damages for a breach of the Charter were based on a good faith search under a 

defective warrant.  Roach, at page 11-28, discussed the decision of the Divisional Court in 

overturning the decision to award damages in the absence of the bad faith of the police officers.   

The Court concluded: “the mere failure to disclose sufficient written information in obtaining a 

search warrant, or the enforcing of a warrant later held to be invalid, will not of itself attract 

personal liability, at least where good faith is established.” 

 

22. Police are public authorities.  Individual police officers exercise discretionary, sometimes 

instantaneous decisions in critical and adverse situations on a 24 hour a day, 7 day a week basis.   

 

23. In exercising their statutory and public duties, individual police officers must continually 

assess and apply a wide range of statutory authority and judicial pronouncements emanating from 

courts across Canada.   These duties place police officers in the eye of the Charter storm.  

 

24.  In discussing good faith considerations in section 24(2) of the Charter, Steven Penney says: 

“The good faith exception recognizes that police often perform their difficult work in an 

atmosphere of legal uncertainty, and that even well-intentioned well-trained officers will make 

mistakes in the heat of the moment”.   

 

Steven Penney, “Taking Deterrence Seriously: Excluding Unconstitutionally Obtained 
Evidence Under Section 24(2) of the Charter” (2004) 49 McGill L.J. 105 at page 143. 

 

25. To ignore the good faith of individual police officers in the consideration of section 24(1) 

remedies is not consistent with other applications of good faith in Charter remedies, but more 

importantly, is not “appropriate and just” in the circumstances.   

 

Unfair to the Person Against Whom the Award is Being Made 
 

26. In determining the meaning of the words “appropriate and just” in section 24(1) of the 

Charter in Doucet-Boudreau v. Nova Scotia (Minister of Education), [2003] 3 S.C.R 3, 2003 SCC 

62 (“Doucet”), this Court stated at paragraph 58 that fairness to the party against whom the order 
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is made is one of the general principles governing constitutional remedies, among others, for 

remedies under section 24.  

 

Fourth, an appropriate and just remedy is one that, after ensuring that the right of the 
claimant is fully vindicated, is also fair to the party against whom the order is made.  The 
remedy should not impose substantial hardships that are unrelated to securing the right. 

 

27. While it is entirely appropriate and just to award damages where there is bad faith, an abuse 

of power or tortious conduct committed by the infringer, it is not fair, nor is it appropriate and just 

to the person against whom the order is made to award damages where there is no bad faith, an 

abuse of power or tortious conduct by the person responsible for the infringement.   

 

28. It is also unfair to have a process where the alleged infringer is denied an opportunity to have 

his or her good faith and bona fides considered by the court.   

 

Objectives for Section 24(1) Remedies  

 

29. Saunders J.A., dissenting, in paragraph 86 in the Court below says that not every loss is 

compensable: 

 
The caution applied by courts where compensation comes from the public purse and where 
the official's actions are committed in the exercise of discretion on behalf of the public, 
without malice or bad faith, soundly establishes that not every loss arising from a mistake 
made by a public official is compensable.  

 

30. This Court in Doucet has stated at paragraph 25 that remedies under section 24(1) must be 

both responsive and effective: 

 
Purposive interpretation means that remedies provisions must be interpreted in a 
way that provides "a full, effective and meaningful remedy for Charter violations" 
since "a right, no matter how expansive in theory, is only as meaningful as the 
remedy provided for its breach" (Dunedin, supra, at paras. 19-20). A purposive 
approach to remedies in a Charter context gives modern vitality to the ancient 
maxim ubi jus, ibi remedium: where there is a right, there must be a remedy. More 
specifically, a purposive approach to remedies requires at least two things.  First, 
the purpose of the right being protected must be promoted: courts must 
craft responsive remedies. Second, the purpose of the remedies provision must be 
promoted: courts must craft effective remedies. 
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31. These pronouncements are entirely reconcilable.  Simply because compensation may not be 

available in good faith situations under section 24(1), does not mean that courts can not be 

“responsive” and “effective”.  Nor does it mean that courts cannot craft remedies that speak to 

deterrence, or are purposive or instructional, all of which would be valuable.   

 

32. The consideration by a court of an appropriate and just remedy under section 24(1) does not 

stop when compensation is not available. There continues to be a broad range of constitutional 

remedy options available.  For example, the merits of constitutional remedies without damages are 

also addressed by Saunders J.A, dissenting, in paragraph 85 in the Court below: 

 

Where, as here, neither malice nor bad faith is found, and where, as the trial judge 
seems to hold, the individuals conducting the search thought they were acting in 
accordance with a policy, there seems to me to be little accomplished by an award of 
damages that is not already accomplished by a trial process calling attention to their 
error.  

 

The Right to be Heard 
 

33. The determination of whether there was an infringement of a right or freedom under the 

Charter can be made in two ways: by a civil court in an action commenced by the person who was 

the subject of the alleged infringement, (as in the case at bar where there was no criminal trial 

held), or on a voir dire in the context of a criminal trial.   

 

34. In those situations where the infringement has been determined by a criminal court and the 

person infringed then commences a legal action for constitutional remedies in a civil court, that 

court has the following two procedural options:  

 

a. The court may accept the decision of the criminal court and then move forward to 

determine the quantum of damages, (“a form of strict liability”);  

b. The court may not accept the decision of the criminal court and make its own 

determination. 
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If this appeal is rejected, both of the above options would present procedural unfairness in respect 

of the police officers involved. 

 

35. For example, in the first situation where the civil court adopts the decision of the criminal 

court on the existence of the Charter infringement, the police officers involved will never have the 

right to be heard on the issue of the Charter infringement.  These police officers would not have 

been a party to the original criminal trial, and as a result, would not have had the right to be heard 

on the issue of the infringement when it was originally considered by the criminal court.  More 

specifically, the involved police officers would not have been represented by counsel at criminal 

court, nor would they have had the right to call evidence, cross examine witnesses or make 

submissions on the issue of the infringement at the criminal trial. 

 

36. Once the civil court adopts the decision of the criminal court on the existence of the Charter 

infringement, the only issue left to be determined within that civil trial is the quantum of damages.  

In this situation, police officers will be subject to an award of damages without ever having had an 

opportunity to be heard at the civil trial; to call evidence, cross examine witnesses or make 

submissions.   

 

37. In the result, police officers would face an adverse award of damages without ever having 

had the opportunity to answer the allegations or have the right to be heard on the infringement 

notwithstanding that matter had been litigated in two trials in two different courts. 

 

38. Faced with this procedural conundrum, police services would seriously have to consider 

whether to routinely seek standing at criminal trials where parties are alleging infringement of the 

Charter as a result of police action, if only to ensure their right to be heard on the existence of the 

Charter infringement.   

 

39. Seeking standing in criminal trials under these circumstances will add inordinate complexity 

and delay to criminal proceedings and will impose significant financial burden on individual 

police services and their public authority funders.   
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Contradictory Messages 

 

40. Dealing with the second procedural option at paragraph 34, where the civil court does not 

accept the decision of the criminal court, that civil court would then be required to re-litigate the 

issue of the alleged Charter infringement.  This raises the distinct possibility of the civil court 

coming to a different conclusion than the criminal court on whether the infringement occurred.  

This would mean there could be conflicting decisions from the criminal court and the civil court 

arising from the same incident.  This procedural consequence is problematic for the police 

officers, their police services as well as the person alleging the infringement.  It is also a result 

which the community will not readily understand.   

 

41. Contradictory decisions can arise in other ways as well.  Generally police conduct that does 

not involve bad faith, an abuse of power or tortious conduct does not attract disciplinary 

consequences when assessed by police services or their oversight bodies.  Such conduct may be 

considered a performance issue, suitable for corrective behaviour or training but generally does 

not involve a punitive response.  Therefore, where individual police officers have acted in good 

faith, the expectation is that officers will not face a disciplinary or punitive response.    

 

42. Therefore, in good faith situations, where civil courts award constitutional damages against a 

police officer, but police services and their oversight bodies do not impose disciplinary measures, 

there will again be contradictory and conflicting decisions from different legal proceedings arising 

from the very same fact situation.   

 
43. Contradictory and conflicting decisions from different legal proceedings on the same fact 

situation is confusing and therefore is not good public policy. 

 

44. In addition to a contradictory and conflicting decision, such a result sends mixed messages to 

individual police officers and their police services.  This translates into confusion and uncertainty 

for police training, policies and practices.   

 

45. From the perspective of police services, it further introduces an unnecessarily negative 

component to the all-important relationship between the police and their community by detracting 
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from public confidence and introducing uncertainty to the public expectations of how police 

perform their duties. 

 
46. Further, in order to avoid disillusionment about situations where police officers 

demonstrated good faith, individual police officers need clarity, consistency and certainty from 

both the courts and police oversight bodies.   

 
Conclusion 

 
47. The CACP submits that the constitutional question ought to be answered in the negative. 

 
PART IV- COSTS 

 
48. The CACP makes no submissions as to costs. 

 

PART V - ORDER SOUGHT 

 
49. The CACP seeks permission to present an oral argument on the appeal.   

 

50. The CACP seeks an order allowing this appeal and:  

a. varying the judgment of the British Columbia Court of Appeal in appeal no. CA034785 

to allow the City's cross-appeal and to set aside the award of costs of the cross-appeal 

in favour of the Respondent; and 

b. varying the judgment of the British Columbia Supreme Court in action no. SO30038 

by striking out the award of damages for breach of the Charter. 

 
 
ALL OF WHICH IS RESPECTFULLY SUBMITTED 
 
 
Dated at the City of Ottawa, in the Province of Ontario, this 4th day of January, 2010. 
 

 
 _______________________ _ 
 Vincent Westwick, Counsel for the Intervener, 
 Canadian Association of Chiefs of Police (CACP) 
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