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PART I - OVERVIEW OF THE CCLA'S POSITION 

1. The Charter does more than entrench fimdamentalrights and freedoms. It also institutes 

a remedial regime designed to ensure that those rights and freedoms are protected against 

encroaclunent. Section 24(1) is the comerstone of t.11at remedial regime. 

2. Section 24(1) must be interpreted broadly, in accordance with its language and purpose. 

In its prior cases addressing s. 24(1), this Court has held that cOlUis exercising remedial 

discretion lmder s. 24(1) must be free to craft ilmovativeand flexible remedies that will 

meaningfillly vindicate Charter rights that have been breached. This COlUi has also recognized 

that the imposition of rigid rules or general constraints on the remedial authority granted under s. 

24(1) will impede cOlUis' ability to craft "appropriate and just" remedies in pmiicular cases. The 

rille proposed by the Appellmlts in this case would have precisely that effect, mld should be 

, rejected . 

. 3. Remedies lUlder s. 24(1) are not merely compensatory, nor are they limited to redressing 

past wrongs. On the contrm'y, an award of non-compensatory 'damages may be necessary to 

vindicate a Charter right in a given case. Dmllagesmay be required, for example, to deter 
, ' J 

similar breaches in the filture or to express disapproval of unconstitutional conduct. Even in 

cases where individuals 111ay not have suffered a compensable loss, cOlUis should be fi.-ee to craft· 

a remedy that redresses the loss of dignity or moral harm associated with a Charter breach. 

~4. While the COlllinon law may provide usefil1 points of reference to a court engaged in 

fashioning a constitutional remedy, private law requirements such as bad faith, abuse ofpower"or 

tortious conduct do not and should not apply to remedies made lUlder s. 24(1). The Charter is 
; . . 

aimed at advancing societal purposes that go well beyond the more nalTOW considerations of 

private law. Constitutional breaches not only ha11n the individuals whose rights m'e infi.·inged, 

they also tIu'eaten to lUldemline the rule of law mld the rights and fi.·eedoms that have been 

guarmlteed under the Charter. While proof of bad faith, abuse of power or t61iious conduct may 

be a prel~equisite to an award of'damages against the gove11unent in the context of a conunon law 

claim, reniedies lUlder s. 24(1) must address public, as well as private ha11ns, and therefore 

cmmotbe subject to such hmitations. 
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5: A remedy under s. 24(1) must, of course, be consistent with the proper role of the courts 

within Canada's constitutional democracy. Itis difficult to conceive of a remedy that is more 

finnly established in the judicial domain than an award of damages. Courts have expertise in the 

making of such awards. In doing so, qourts do not intrude on legislative or executive fimctions. 

6. In the Madan line of cases this Court has articulated certain prerequisites for the making 

of damages awards in a case where an individual's rights have been infringed due to action taken 

under a statute subsequently held to be unconstitutionaL Those prerequisites do not apply to 

cases such as this, where the Charter breach was the direct product of govel11ment action against . 

an individual, and where there is no question of statutory invalidity. 

'PART II - CCLA'S POSITION ON THE QUESTION IN ISSUE 

7; The CCLA submits that s~ 24(1) of the. Charter authorizes a cOUli of col'npetent 

jurisdiction to award damages, where appropriate based on the paliicular circUlnstances of a 

given case, to aIiy person whose Charter rights have been'infringed, even when the Charter 

breach does not result in loss to that person and was not the product OftOliuous conduct, bad 

faith or an abusy of power on thepali of the infringer. 

PART III - ARGUMENT 

Section 24(1) Must be Construed Broadly In Accordance With Its Language And Purpose 

8. Section 24(1) ofthe Chartei- is drafted in the broadest possible tel111S. Its language is 

both expansive alld pel111issive. Section 24(1) imposes no limits on the type of remedy that a 

cOUli may provide to a person whose Charter rights are infi:inged.. Rather, it allows a court to 

award any remedy that "the cOUli considers appropriate alld just in the circUlllstances" .. As this 

COUli has observed, "[i]t" is difficult to' imagine language which could give the cOUli a wider and 

less fettered discretion." 1 

Canadian Charter of Rights and Freedoms, s. 24(1), Part I of the Constitution Act, 1982, being Schedule B to 
the CCll1ada Act 1982, (U.K.) 1982, c. 11; Mills v. The Queen ("Mills"), [1986] 1 S.C.R. 863 at pp. 952-953, 
964-966,973-974, Book of Authorities ("Authorities"), Tab 6; R. v. 974649 Ontario Inc. c.o.b. as Dunedin 
Construction ("Dunedin"), [2001] 3 S.C.R. 575 at para. 18, Authorities, Tab 9. \ . 
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9. Like the sections of the Charter that provide for lUlderlying rights and fhiedoms, s. 24(1) 

must be interpreted generously and liberally, rather than in a nalTOW, technical or legalistic 

manner. Section 24(1) must also be interpreted in a m31mer that advances its purpose, which is 

to vindicate fiUldanlental rights and fi.-eedomsby providing "a filll, effective and me311ingfill 

remedy for Charter violations". As L31ner J. (as he then was) wrote in his dissent in Mills, 

"[s]ection 24(1) establishes the 'right to a remedy as the foundation stone for the effective 

enforcement of Charter rights". In order to ensure that the enforcement of Charter rights is 

effective and responsive, courts must be free to exercise their remedial power lUlder s. 24(1) in a 

m31mer that is flexible, creative, and tailored to the needs of the p31iicular case before them. 2 

10.' Section 24(1) applies to all Charter rights and freedoms, not just to the rights at issue in 

. this appeal. Moreover, infringements of p31iicular provisions of the Charter occu~- in widely 

disparate factual circmllstances, Accordingly,jt is impOli311t that comis have the latitude.to 

choose from 31110ng the full range of potential remedies when adjudicating a case involving a 

constitutional breach. Ultimately, whether a p31iicul31- remedy is appropriate and just in the 

circumst311ces is a dete1111ination that can only be made in the context of a given case, based on 

c31-efill consideration ofthe nature of the right or freedom that has been infringed, the nature of 

the infringement, and the facts of the case.3 

11. This Comi has repeatedly rejected the imposition of any blanket rule that would constrain 

a comi's ability to fashion an appropriate and just remedy in a particul31- case. In Mills, the 

Court held that "[it] 'is impossible to reduce this wide discretion to some sort of binding formula 

for general application in all cases, 311d it is not for appellate comis to pre-empt or c'ut down this 

wide discretion". In R. v. Gamble, the Comi "agree[ d] with the general proposition ... that 
) 

Charter relief should not be denied or 'displaced by overly rigid rules"'. In Osborne, the Comi 

2 Mills, [1986] 1 S.C.R. atpp. 881, 955, 965-966, 976, Allthorities, Tab 6; Doucet-Boudreau v. Nova Scotia 
(Department of Education) ("Doucet-Boudreau"), [2003] 3 S.C.R. 3 at paras. 23-25, 54-59, Authorities, Tab 2; 
Osborne v. Canada ("Osborne"), [1991] 2 S.C.R. 69 at pp. 104-105, Authorities, Tab 7; R. v. Rahey ("Rahey"), 
[1987] 1 S.C.R. 588 at pp. 636, 648, Authorities, Tab 12; R. v. Gamble ("Gamble"), [1988] 2 S.C.R. 595 at pp. 
641-643,Authorities, Tab 10; Dunedin, [2001] 3 S.C.R. at paras. 18-20, 74,Authorities, Tab 9; Quebec 
(Commission des droits de la personne et des droits de lajeunesse) v. Cummunaute w-baine de Montreal, 
[2004] 1 S.C.R. 789 at para. 26, Authorities, Tab 8. . 

Dunedin, [2001] 3 S.C.R. at para.·20, 74, Authorities, Tab 9; Doucet-Boudreau, [2003] 3 S.C.R. at paras. 52, 
59, Authorities, Tab 2. 
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noted that "[b]y reason of the diverse and novel problems which it will be called upon to redress, 

the comi must maintain at its disposition a variety of remedies as pmi of its arsenal". In Doucet­

Boudreau, the Comi concluded that "the judicial approach to remedies must remain flexible and 

responsive to the needs of a given case" and that "[a] 'superior court may craft any remedy that it 

considers appropriate and just in the circumstm1ces" (emphasis added).4 -

12. _ Adopting the leg~l rule proposed by the Appellants in this case would impose exactly the 

type of restriction on remedial power lUlder s. 24(1) that tIns Com-t has disapproved in the cases 

cited above. A general prohibition on damage awm-ds in cases that do not involve bad faith, an 

ab\lSe of power or tortious conduct - regardless of the right or freedom that has been infi-inged, 

the-natm-e of the infi-ingement, or the pm-ticular circlUl1stm1ces at issue ina given case - would 

rob the com-ts of an alternative that might be required to provide 3.1.1 appropriate and just remedy 

in a pm-ticulm- case. Such a rule would be inconsistent with the broad and pennissive lm1guage of 

s. 24(1) and contrary to this Comi's prio( decisions interpreting that provision. 

Damages May Be Necessary For Non-Compensatory Purposes 
- I 

13. b1 some cases,an awm-d of damages may be necessm-y to provide 3.1.1 appropriate mid just 

remedy for a Charter breach even w:here the person whose rights were breached ~id not suffer a 

compensable loss. Damages may be appropriate, for example, to deter other Charter breaches 

from occm-ring in the futm-e. They may also provide a mechanism for registering disapproval of _­

a pmiicular breach or emphasizing the impOlim1ce of the right that has been breached. Further, 

dm11ages may be awarded in reco gnition of the loss of dignity inherent in a Charter breath, even 

where no pecuniary or traditional loss has been established. 

14. Decisionsrendered in other Commonwealthjiu-isdictions have recognized that in celiain 

circlUl1stances 3.1.1 award of nOli-compensatory damages may be required to vindicate a breach of 

fundamental rights. b1Attorney-General of Trinidad and Tobago v. Ramanoop, also a case of 

police misconduct; the Privy COlUlcil concluded that it was "lUlable to accept the Attorney 

General's basic submission that a monetary awm-d under section 14 [of the Constitution of the 

4 Mills, [1986] 1 S.C.R. at pp. 964-966, 979, Authorities, Tab 6; Gamble, [1988] 2 S.c.R. atpp.641-642, 
Authorities, Tab 10; Osborne, [1991] 2 S.C.R. at p. 104, Authorities, Tab 7; Doucet-Boud7;eau, [2003] 3 S.C.R. 
at paras. 59, 87, Authorities, Tab 2. 
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- Republic of Trinidad and Tobago] is confined to an award of compensatory damages in the 

traditional sense". The Privy COIUlcil reasoned as follows: 

An award of compensation will go some distance towards 
vindicating the infringed constihltional right. How far it goes will 
depend on the circillnstances, but in principle it may well not 
suffice. The fact that the right violated was' a constihltional right 
adds an extra dimension to the wrong. An additional award, not 
necessarily of substantial 'size, may be needed to reflect the sense 
ofpublk outrage, emphasize the impOliance ofthe constitutional 
right and the gravity ofthe breach, and deter fmiher breaches. All 
of these elements have a place in the additional award. 5 

15. In Merson v. Cartwright, a police misconduct case fi'om the Bahamas, the Privy Council 

made clear that "vindicatory" damages may need to go further than what is necessary to 

compensate a plaintiff for his or her loss: 

If the case is one for an award of damages by way of constitutional 
redress ... the nature ofthe damages award may be compensatory 
but should always be vindicatory and, accordingly, the damages 
may, in an appropriate case, exceed a purely compensatory 
amount. 6 (Emphasis added.) 

16. In Simpson v. Attorney-General (Baigent's case), which involved an allegedly 

lUlreasonable police search, the New Zealand COl~li of Appeal noted that detenence and other 

. non-compensatory objectIves arerelevantwhEm considering the quanhun of damages to be 

awarded for a breach of fundamental rights: 

5 

6 

As to the level of compensation, on which again there is much 
intematibnal case law,I think that it would be premature at this 
stage to say more than that, in addition to any physical damage, 
intangible harm such as distress and injured feelings may be 
compensated for; the gravity of the breach and the need to 

,emphasize the impOliance of the affinned rights and to deter 
. . 

Attorney-General o/Trinidad and Tobago v. Ramanoop, [2006] lA.C. 328 at paras, 19,20 (Privy COlUlcil), 
Authorities, Tab 1. \. 

Merson v. Cartvvright, [2005] UKPC 38 at para. 18 (Privy C~ul1cil), Authorities, Tab 5, 
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breaches are also proper considerations; but extravagant awards are 
to be avoided. 7 (Emphasis added.) 

17. The non-compensatory considerations described above all flow directly from the meaning 

of the term "vindicate". Vindicating a Charter right involves more than simply compensating· 

the individual victim of the breach - it includes redressing the broader societal hatm caused by 

the breach: In Taunoa v. Attorney-General, the Supreme Comt of New Zealand offered the 

following observations on the public law element of vindication: 

One ofthe ordinaTY meanings which "to vindicate" bears ... is "to 
defend against encroachment or interference". [The Oxford 
English Dictionary 2d ed vol XIX at 642.] Society has an interest 
in the defence that is required here. Violations of constitutionally 
protected rights ha1111 not only their particular victims, but it'as a 
whole too. That is so because, unless they are adequately 
reniedied, theywill impair public confidence and diminish public 
faith in the efficacy ofthe protection, and for a good reason too 
since one invasion discounted may well lead to another. 

The dual purpose of Bill of Rights remedies is reflected in tIle fact 
that when there is a breachofhmnan rights there are two victims. 
First there is an inm1ediatevictim .. The interests of that victim 
require the comt to consider what; if any, compensation is due. 
But, because the breach also tends to unde1111ine the rule of law 

. and societal nonns, society as a whole becomes a victim too. 
Hence, the comt must also consider what is necessary by way of· 
vindication in order to protect society's interests in the observance 
of fundamental rights 'and freedoms. 8 

18. In some cases, vindication may be attained by declaratory relief or by an award of purely 

compensatory damages. In other cases, an award of non-compensatory· damages - whetl}er in a 
~ 

modest amount (as was done in tins case) or in a more substantial ,amolmt - will be required to 

vindicate the right that has b~en breached. 

Simpson v. Attorney-General (Baigent's case), [1994] 3 NZLR 667 at p. 678 (N.Z. COllrt of Appeal) (llOW page 
16) Authorities; Tab 14. ' 

Taunoa v.·Attorney-General, [2008] 1 NZLR 429 at paras. 253,317 (SCNZ), Authorities, Tab 15. 
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Section 24(1) Remedies Should Not Be Limited By Private Law Requireinents 

19. While celiain commOli law claims against govemment actors may require a plaintiff to 

establish bad faith, abuse of power or compensable loss, those requirements do not and should 

not restrict the remedies available lmder s. 24(1). 

20. . Private law is primarily aimed at compensating individuals for haml suffered .. As argued 

above, Charter remedies are concemednot only with redressing haml dOI).e to an individual but 

also with the larger public ramifications of a breach of nmdamental rights and freedoms, 

including the need to maintain strong protections for those rights and fi.·eedoms mld to preserve 

the integrity ofthe judicial system. Because the Charter protects both individual rights and 

broader public interests, in fashioning remedies 'under s. 24(1) courts should not be constrained 

by common law principles focused solely on private interests. 9 

21. . This Comi has repeatedlY,h~ld that remedies mlder s. 24(1) m'e distinqt ~·om·traditional· 

~ommon law remedies. In Rahey, La Forest J. described s, 24(1) as "an entirely novel procedural 

mechmlism" and stated that "[ c Jomis, therefore, cml no longer treat existing remedies as defining 
. , 

the scope ofthe right". 10 In Gamble, which addressed the relationship between the traditional 

writ of habeas corpus mld the relief accorded under s. 24(1), the Court adopted the following 

vIew: 

[A J right of application confened by s. 24(1) of the Charter is not 
to be cut down by limitatiol1s placed mi the exercise of 
discretionary powers or prerogative remedies in I}on-Charter 
situations ... nor will the vindication of Chmier rights be sUbjectE!d 
to limitations not developed with Charter rights in mind. 11

. 
. . 

, 
22. The Charter's remedial regime was intended to be flexible, as well as expansive. In 

O'Connor, tlus Comi advised that "[iJt is impOliant to recognize that the Charter has now put 

into judge's hands a scalpel instead of an axe - a tool that may fashion, more carenllly than ever, 

R. v. 0 'Connor ("0 'Connor"), [1995] 4 S.C.R. 411 at paras. 61-65, Authorities, Tab 11. 

\0 Rahey, [1987] 1 S.c.R. at p. 636, Authorities, Tab 12. 
II Gamble, [1988] 2 S:C.R. atp. 640, Authorities, Tab 10. 
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solutions taking into accOlmt the sometimes complementary and sometimes opposing conce111S 

of fai111ess to the individual, societal interests, and the integrity ofthe judicial system". 12 

23. While conmlon law rules may provide useful guidance to a com-t fashioning a remedy 

under s. 24(1), they cannot be used to limit the remedies available for a constitutional breach. In 

Doucet-Boudreau, the Com-t held that: 

The power ofthe superior comis under s. 24(1) to make 
appropriate and just orders to l:emedy infringements or denials of 

. Charter rights is p'art of the supreme law of Canada. It follows that 
this remedial power cannot be strictly limited by statutes or rules 

. 13 
of the common law. 

24. The enactment of the Charter gave rise to "a new regime of constitutional rights and 

remedies". Section 24(1) was designed to provide com-ts with the power to fashion new - and if 

necessary novel':'" remedies to protect fimdamental rights. If constitutional remedies were to be 

restricted by the imposition of private law requirements such as bad faith, abuse of power or 

compensable'loss, s. 24(1) would be rendered an empty vessel. The result would be that com-ts 

would be left without the means to address the broader societal aspects of Charier breaches. 14 

Making Awards of Damages Falls Within The Proper Role Of The Courts 

25. Comis fashioning remedies lmder s. 24(1) must act within the fr3].nework of Canada's 

constitutional democracy and refrain from straying into roles reserved to other branches of 

govenmlent. 15 

26. Damages are clearly an appropriate remedy for a com-t to award lmder s. 24(1). 

Dete1111ining whether to award damages, and setting the quantmn of damages where such an 

award is made, falls squarely within the institutional competence and proper role of the com-ts 

and does not in any way intrude upon the legislative or executivefimctions. 

12 O'Connor, [1995] 4 S.C.R. at para. 69, Authorities,Tab 11. 

13 Doucet-Boudreau,[2003] 3 S.C.R. at para. 51, Authorities, Tab 2. 

14 Dunedin, [2001] 3 S.c.R. at para. 39, Authorities, Tab 9; Doucet-Boudreau, [2003] 3 S.C.R. at paras. 59, 87, 
Authoritie~, Tab 2. 

15 Osborne, [1991] 2 S.c.R. at pp. 104-105, Authorities, Tab 7; Dunedin, [2001] 3 S.C.R. at paras. 33-36, 
Authorities, Tab 9. 
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Statutory Invalidity Cases Are Distinguishable And Do Not Apply Here 

27. Contrary to the Appellants' submissions, tIns COllli's decision in Madali v. New 

Brunswick does not govem the outcome ofthis appeal. Madan addressed the issue ofwhethyr 
, , 

damages are available when Charter rights are breached by gove1111l1ent action taken pursuant to 

a valid statute only later held to be llllconstitutional. In Maclan, this COllli held that in such cases 

damages are generally not available absent ba~ faith or abuse of power and that the proper 

remedy is a declaration of invalidity under s. 52 of the Constitution Act, 1982. 16 

28. This Court has been careful to limit the principle set out in Madan to cases involving the 

enactment or application of an unconstitutional statute. The Madan principle is grounded in the 

notion of qualified immunity, under which govemment actors acting in good faith are entitled to 

follow the prescriptions of a statute valid at the time of their action, even if that statute is ' 

subsequently fOlmd to be unconstitutional, without exposure to damages. 'Moreover, in cases 

claiming statutory invalidity, an altemative renledy - the striking out of the offending statute - is 

, available to vindicate the right. 17 

29. Unlike Madan and similar cases, this case involves direct govemment actiQn in breach of 

an individual's Charter rights. The police officers in question here were not acting pursuant to a 

st9-tute later found to be unconstitutional. Rather, their actions constituted a breach of the 

Respondent's Charte7~ rights at the time that those actions wel:e taken. (There is accordingly no 

possibility of reliehmder s. 52 of the Constitution Act, 1982 in this case, nor is there any 

question of qualified immunity. The remedies, available under 24(1) are not - or should not be -
I, ' 

subject to'the same limitations raised in a case involving govemment actiOll pursuant to 'a statute " 

only later detennined to be llllconstitutional. 

Conclusion 

30. The remedial authority created lmder s. 24(1) is framed in the broadest ofterms. Those 

terms allow courts to faslnon imaginative remedies that vindicate Charter rights breached in a 

16 Mackin v, Nevil Brunswick (Minister of Finance) ("Mackin"), [2002] 1 S,CR. 405 paras, 78-84, Authorities, Tab 
4, 

17 Mackin, [2002] 1 S.CR. at paras. 78-82,JAnthorities, Tab 4; Schachter v, Canada, [1992] 2 S,CR. 679 at p, 
720, Authorities, Tab 13; Guimond v, Quebec (Attorney General), [1996] 3 S.CR. 347 at patas. 13, 14 and '19, 
Authorities, Tab 3, 
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wide vatiety of circmnstances. In some cases, an award of non-compensatory damages may be 

required to deter future breaches, to lmderline the importance of the right at issue, or to voice 

disapproval of unconstihltional conduct. While courts can and should look to common law 

'principles for guidance in fashioning constitutional remedies, they cannot be constrained by 

. these, principles. Remedies under s. 24(1) are not only concerned with redressing individual. 

hann, but also with addressing the broader public harnl caused by a Charter breach. Without the 

ability to grant remedies not available as a matter of private law, comis would not be able to give' 

meaning to the rights and fr'eedoms guaranteed under the Charter. 

PART tv -COSTS 

31, The CCLA does not seek costs and asks that no costs award be made against it. 

PART V - ORDERSOUGHT 

32. The CCLA requests pennission to present oral m'gmnent for 10 minutes at the heming of 

the appe~l. 

33. The CCLA asks tlfat the constitutional qllestion framed by the Chief Justice be answered 

in the affirnlative. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED '1.1,.~'. f' 
.4?t;a;;}~ (, 

Stumi Svonkin 

'I~ 
Counsel for the Canadian: Civil Libeliies Association 
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PART VII- LEGISLATION RELIED ON 

Canadian Charter of Rights and Freedoms, s. 24(1) 

Enforcement of guaranteed rights and freedoms 

24. (1) Anyone whose rights or freedoms, as guaranteed by this Charter, have been infi.-inged or 
denied may apply to a court of competent jurisdiction to obtain such remedy as the court 
considers appropriate and just in the circlUllstances. 

24. (1) Toute personne, victime de violation ou de negation des droits ou libertes qui lui sont 
garantis par la presente chalie, peut s'adresser a un tribunal competent pour obtenir la reparation 
que Ie tribunal estime convenable et juste eu egard aux circonstances. 
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